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PROPOSALS  FOR  A  CONSTITUTIONAL  AMEND- 
MENT TO  PROVIDE  RIGHTS  FOR  VICTIMS 
OF  CRIME 


THURSDAY,  JULY  11,  1996 

House  of  Representatives, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice  at  9:40  a.m.,  in  room 
2141,  Rayburn  House  Office  Building,  Hon.  Henry  J.  Hyde  (chair- 
man of  the  committee)  presiding. 

Present:  Representatives  Henry  J.  Hyde,  Carlos  J.  Moorhead,  F. 
James  Sensenbrenner,  Jr.,  Greorge  W.  Gekas,  Howard  Coble, 
Charles  T.  Canady,  Bob  Goodlatte,  Stephen  E.  Buyer,  Sonny  Bono, 
Fred  Heineman,  Ed  Bryant  of  Tennessee,  Michael  Patrick  Flana- 
gan, John  Conyers,  Jr.,  Charles  E.  Schumer,  Howard  L.  Berman, 
Jack  Reed,  Robert  C.  Scott,  Melvin  L.  Watt,  Xavier  Becerra,  Zoe 
Lofgren,  Sheila  Jackson  Lee,  and  Maxine  Waters. 

Mso  present:  Joseph  Gibson,  counsel;  Kenny  Prater,  clerk;  Perry 
Apelbaum,  minority  chief  counsel;  and  Stephanie  Peters,  minority 
counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  HYDE 

Mr.  Hyde.  Ladies  and  gentlemen,  the  committee  will  come  to 
order.  This  morning  the  committee  considers  proposals  for  a  con- 
stitutional amendment  to  provide  rights  for  victims  of  crimes.  As 
everyone  who  reads  a  newspaper  knows,  violent  criminals  damage 
and  destroy  the  lives  of  innocent  victims  every  day.  When  law  en- 
forcement officials  arrest  and  prosecute  people  accused  of  commit- 
ting violent  crimes,  those  individuals  have  a  wide  array  of  legal 
rights,  many  of  which  are  constitutionally  guaranteed.  Those  rights 
protect  accused  persons  against  unjust  convictions  and  allow  them 
to  present  their  side  of  the  story.  That  is  as  it  should  be,  and  we 
are  certainly  not  here  to  change  that. 

All  too  often,  however,  the  criminal  justice  system  overlooks  the 
legitimate  concerns  of  crime  victims.  Victims  often  sit  through 
criminal  trials  where  the  defendant  has  the  protections  of  the  4th, 
5th,  6th,  8th,  and  14th  amendments,  and  the  courts  rightfully  pro- 
tect these  constitutional  rights. 

On  the  other  hand,  the  victim  who  has  suffered  grievously  has 
no  Federal  constitutional  rights  at  all.  Crime  victims  deserve  con- 
stitutional protections  just  as  accused  persons  have  constitutional 
protections.  For  that  reason,  I  believe  the  time  has  come  to  provide 
specific  defined  rights  under  the  Constitution  to  crime  victims. 

(1) 


Although  some  victims  in  high  profile  cases  are  treated  with  the 
dignity  they  deserve,  I  think  the  rights  provided  in  this  proposed 
amendment  may  be  even  more  important  in  the  hundreds  of  crimi- 
nal cases  we  never  hear  about.  This  amendment  applies  to  many 
kinds  of  crimes  and  the  victims  of  all  of  those  crimes  desei^e  pro- 
tection. 

Today  I  want  to  focus  on  one  group  of  victims  that  I  am  espe- 
cially interested  in,  the  thousands  of  women  and  children  who  are 
victims  of  domestic  violence  every  day.  For  far  too  long,  we  as  a  so- 
ciety have  stood  silently  by  while  domestic  abusers  have  beaten, 
tortured,  maimed  and  murdered  innocent  women  and  children.  The 
violent  actions  of  these  predators  are  morally  repugnant.  Silence 
has  protected  them,  but  this  amendment  will  empower  their  vic- 
tims. 

Specially,  this  amendment  will  empower  these  victims  by  giving 
them  knowledge  of  when  they  may  confront  their  attackers  in 
court,  by  giving  them  the  opportunity  to  speak  in  court  about  the 
resolution  of  the  case,  by  giving  them  Government  protection  from 
physical  harm  and  intimidation,  and  by  giving  them  restitution 
from  their  attackers.  At  last,  this  amendment  will  give  the  victims 
of  domestic  abuse  the  power  they  need  to  call  their  abusers  to  ac- 
count publicly  for  their  crimes. 

We  have  worked  very  hard  in  this  Congress  to  uphold  family  val- 
ues in  many  areas,  and  I  believe  this  is  another  area  in  which  we 
can  continue  to  work  together  to  further  those  values.  Senator  Dole 
endorsed  this  proposal  in  a  speech  in  Colorado  on  May  28,  and  he 
became  a  cosponsor  of  S.J.  Res.  52  on  June  5.  Later,  President 
Clinton  added  his  bipartisan  support.  I  also  want  to  thank  Senator 
Kyi  and  Senator  Feinstein,  the  cosponsors  of  this  amendment  in 
the  Senate,  as  well  as  Congressman  Royce,  a  long-time  champion 
of  victims'  rights  for  their  bipartisan  support.  I  look  forward  to 
working  with  all  of  the  interested  parties  to  advance  this  amend- 
ment further. 

[The  bills,  H.J.  Res.  173  and  H.J.  Res.  174,  follow:] 


lA 


104th  congress 
2d  Session 


H.  J.  RES.  173 


Proposing  an  amendment  to  the  Constitution  of  the  United  States  to  protect 
the  rights  of  victims  of  crime. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

April  22,  1996 

Mr.  Hyde  introduced  the  following  joint  resolution;  which  was  referred  to  the 

Committee  on  the  Judiciary 


JOINT  RESOLUTION 

Proposing  an  amendment  to  the  Constitution  of  the  United 
States  to  protect  the  rights  of  victims  of  crime. 

1  Resolved  by  the  Senate  and  House  of  Representatives 

2  of  the  United  States  of  America  in  Congress  assembled  (two- 

3  thirds  of  each  House  concurring  therein),  That  the  follow- 

4  ing  article  is  proposed  as  an  amendment  to  the  Constitu- 

5  tion  of  the  United  States,  which  shall  be  valid  to  ail  intents 

6  and  purposes  as  part  of  the  Constitution  when  ratified  by 

7  the  legislatures  of  three-fourths  of  the  several  States  with- 

8  in  seven  years  after  the  date  of  its  submission  for  ratifica- 

9  tion: 


2 

1  "Article  — 

2  "Section   1.   To  insure  that  victims  of  crime  are 

3  treated  with  fairness,  dignity,  and  respect,  in  each  pros- 

4  ecution  by  the  United  States  or  a  State,  for  a  crime  either 

5  involving  violence  or  for  which  the  defendant  can  be  im- 

6  prisoned  for  a  period  longer  than  one  year,  any  victim  of 

7  the  crime  shall  have  the  right  to  receive  notice  of,  and 

8  to  be  present  at,  every  stage  of  the  public  proceedings, 

9  unless  the  court  determines  there  is  good  cause  for  the 

10  victim  not  to  be  present;  to  comment  at  any  such  proceed- 

11  ing  involving  the  possible  release  of  the  defendant  from 

12  custody,  the  acceptance  of  any  plea  agreement  with  the 

13  defendant,  or  the  sentencing  of  the  defendant;  to  be  in- 

14  formed  of  any  release  or  escape  of  the  defendant;  to  re- 

15  ceive  reasonable  protection  from  physical  harm  or  intimi- 

16  dation  relating  to  the  proceedings;  to  have  the  proceedings 

17  resolved  in  a  prompt  and  timely  manner;  and  to  have  the 

18  court  order  restitution  from  the  defendant  upon  convic- 

19  tion. 

20  "Section  2.  The  rights  estabUshed  in  section  1  shall 

21  be  made  available  to  victims  upon  request  to  the  prosecut- 

22  ing  authority  and  in  the  manner  provided  by  law  under 

23  section  3. 

24  "Section  3.  The  legislatures  of  the  States,  with  re- 

25  spect  to  a  proceeding  in  a  State  forum,  and  the  Congress 

•HJ  173  m 


3 

1  with  respect  to  a  proceeding  in  a  United  States  forum, 

2  shall  have  the  power  to  enforce  this  article  by  appropriate 

3  legislation.". 

O 


•HJ  173  IH 
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104th  congress 
2d  Session 


H.  J.  RES.  1 74 


Proposing  an  amendment  to  the  Constitution  of  the  United  States  to  protect 
the  rights  of  \'ictims  of  crime. 


IN  THE  HOUSE  OF  REPRESENTATR^S 

April  22,  1996 

Mr.  Htoe  introduced  the  foUowing  joint  resolution;  which  was  referred  to  the 

Committee  on  the  Judiciar\' 


JOINT  RESOLUTION 

Proposing  an  amendment  to  the  Constitution  of  the  United 
States  to  protect  the  rights  of  victims  of  crime. 

1  Resolved  by  th£  Senate  and  House  of  Representatives 

2  of  th£   United  States  of  America  in  Congress  assemhUd 

3  (two-thirds  of  each  House  concurring  therein),  That  the  fol- 

4  \ovnn^  article  is  proposed  as  an  amendment  to  the  Con- 

5  stitution  of  the  United  States,  which  shall  be  valid  to  aU 

6  intents  and  purposes  as  part  of  the  Constitution  when 

7  ratified  by  the  legislatures  of  three-fourths  of  the  several 

8  States  uithin  seven  years  after  the  date  of  its  submission 

9  for  ratification: 


2 

1  "Article  — 

2  "Section  1.  To  ensure  that  the  victim  is  treated  with 

3  fairness,  dignity,  and  respect,  from  the  occurrence  of  a 

4  crime  of  violence  and  other  crimes  as  may  be  defined  by 

5  law  pursuant  to  section  2  of  this  article,  and  throughout 

6  the  criminal,  military',  and  juvenile  justice  processes,  as 

7  a  matter  of  fundamental  rights  to  liberty,  justice,  and  due 

8  process,  the  victim  shall  have  the  following  rights:  to  be 

9  informed  of  and  given  the  opportunity  to  be  present  at 

10  every  proceeding  in  which  those  rights  are  extended  to  the 

1 1  accused  or  convicted  offender;  to  be  heard  at  any  proeeed- 

12  ing  involving  sentencing,  including  the  right  to  object  to 

13  a  previously  negotiated  plea,  or  a  release  from  custody; 

14  to  be  informed  of  any  release  or  escape;  and  to  a  speedy 

15  trial,  a  final  conclusion  free  from  unreasonable  delay,  full 

16  restitution  from  the  convicted  offender,  reasonable  meas- 

17  ures  to  protect  the  victim  from  violence  or  intimidation 

18  by  the  accused  or  convicted  offender,  and  notice  of  the 

19  victim's  rights. 

20  "Section  2.  The  several  States,  with  respect  to  a 

21  proceeding  in  a  State  forum,  and  the  Congress,  with  re- 

22  spect  to  a  proceeding  in  a  United  States  forum,  shall  have 

23  the  power  to  implement  further  this  article  by  appropriate 

24  legislation.". 

O 

•HJ  174  ra 


Mr.  Hyde.  Because  of  the  large  number  of  witnesses  we  have 
today,  other  members  who  may  have  statements  I  request  that 
they  put  them  m  the  record  or  give  them  during  their  question 
tinie.  Our  congressional  panel,  Senators  Kyi  and  Senator  Feinstein 
and  Congressman  Royce  have  other  commitments,  so  I  do  request 
that  members  refram  from  questioning  the  congressional  panel 
o  V^^i/h  ^?"^  T^^  announce  that  Associate  Attorney  General 
bchrnidt  from  the  Justice  Department  is  out  of  town  this  morning 
could  not  be  back  until  this  afternoon.  For  that  reason,  we  will 
hear  the  testimony  of  the  first  three  panels.  When  that  is  com- 
pleted, we  will  adjourn  until  3  p.m.,  at  which  time  we  will  recon- 
vene to  hear  from  Mr.  Schmidt. 

I  am  now  pleased  to  recognize  Senator  Kyi. 

STATEMENT  OF  HON.  JON  KYL,  A  SENATOR  IN  CONGRESS 
FROM  THE  STATE  OF  ARIZONA 

1,  ^'■-  ^7^^■■  T^^")"  y^"'  ,^^-  Chairman.  Thank  you  very  much  for 
holding  this  hearing.  I  also  want  to  thank  you  for  testifying  before 
the  Senate  Judiciary  Committee  in  April  with  respect  to  this  same 
matter.  I  can  say  I  think  that  there  is  almost  nothing  that  this 
Congress  could  do  that  would  be  more  important  before  we  finish 
our  session  than  adopting  a  constitutional  amendment  to  protect 
cnme  victims  rights.  So  I  very  much  appreciate  your  moving  this 
process  forward  in  the  House  of  Representatives. 

Mr.  Chairman,  the  scales  of  justice  are  imbalanced.  There  are  at 
least  eight  specifically  enumerated  rights  protecting  rights  of  the 
accused  in  our  Federal  Constitution.  There  are  none  specifying  pro- 
tections for  victims.  This  imbalance  has  created  a  situation  which 
needs  to  be  rectified.  Let  me  site  just  one  case  to  illustrate 

In  my  own  State  of  Arizona,  Patricia  Pollard  was  brutally  at- 
tacked, left  by  the  side  of  the  road  to  die.  Her  attacker  was  found 
was  convicted.  But  10  years  short  of  fulfilling  his  minimum  sen- 
tence, he  was  paroled.  His  victim,  Patricia  Pollard,  was  given  no 
notice.  Obviously,  if  there  had  been  notice  to  her  and  an  oppor- 
tunity to  be  heard,  she  would  have  warned  the  parole  officials  and 
the  judge  about  his  danger  to  others  and  to  her. 

But  because  he  was  a  bad  actor,  not  long  after  he  was  paroled 
he  was  back  under  arrest  again,  this  time  for  narcotics  violations' 
but  again,  he  was  to  be  released.  The  parole  board  had  considered 
a  release  again,  prior  to  the  time  he  served  his  minimum  sentence 
and  again  without  notice  to  her.  This  time,  however,  the  Arizona 
Constitution  had  provided,  in  the  interim,  an  opportunity  for  vic- 
tims to  be  heard  at  such  proceedings.  Someone  found  out  about  it 
even  though  no  notice  was  given  to  Patricia  Pollard.  She  was  ulti- 
mately given  the  opportunity  to  persuade  the  parole  board  not  to 
parole  her  assailant.  As  a  result,  he  remained  in  jail. 

!j^^.K^^  ^^^  ^^°^^  ^^^^-  ^  s^^^'  "Did  you  fear  for  your  life*?"  She 
said  More  importantly,  I  feared  what  he  would  do  to  others  I 
would  not  have  been  able  to  live  with  myself  if  I  had  not  gone  down 
to  the  parole  board  and  told  them  what  he  did  to  me  and  what  he 
might  do  to  others."  As  a  result  of  that,  he  stayed  in  jail. 

Mr  Chairman,  we  in  this  country  have  a  long  history  of  protect- 
ing the  innocent.  In  fact,  we're  willing  to  err  to  far  on  the  side  of 
protecting  the  innocent,  we  say  we're  willing  to  let  nine  guilty  peo- 


pie  go  free  so  that  one  innocent  person  is  not  convicted.  Yet  we  do 
not  protect  the  most  innocent  in  society,  those  who  we  have  not 
been  able  to  protect  who  have  been  victimized,  and  who  then  tind 
themselves  victimized  a  second  time  in  our  criminal  justice  system. 

Now  our  constitutional  amendment  provides  the  protections  that 
you  identified  in  your  opening  statement.  One  of  the  first  questions 
is  why  can't  this  be  done  by  State  statute  or  constitution?  I  have 
two  responses  to  that.  The  first  is  simply  logical.  Would  we  today 
say  that  it  is  perfectly  adequate  to  provide  for  the  protections  ot 
free  speech,  free  press,  peaceable  assembly,  or  specific  rights  for 
victims,  to  a  lawyer,  to  a  public  trial,  to  due  process,  would  we  be 
satisfied  to  merely  put  those  in  statute  today?  I  don  t  think  any  ot 
us  here  would  be  willing  to  do  that,  because  we  know  they  are  fun- 
damental rights.  .,,/>•.•         jc        u 

Well  the  same  thing  is  true  about  the  rights  of  victims,  it  we  be- 
lieve they  are  fundamental,  then  there  is  only  one  place  to  put 
them.  That  is  in  the  same  document  at  the  same  level  that  we  have 
placed  these  rights  of  defendants.  i        ,17    u 

The  second  answer  to  the  question  is  specific  case  law.  We  have 
some  history  fortunately,  of  dealing  with  the  20  States  that  have 
either  statutes  or  constitutional  provisions  protecting  rights  of  vic- 
tims In  every  case  where  there  is  a  conflict  between  the  right  of 
the  defendant,  which  is  embodied  in  the  supreme  law  of  the  land, 
the  Federal  Constitution,  and  these  protections  for  victims,  natu- 
rally   the    Federal    Constitution    wins.    The    victims    rights    are 

trumped.  ,  .  „  r\        c  .1.        • 

I  will  submit  for  the  record  a  variety  of  cases.  One  ot  them  is 
Romley  v.  Superior  Court  in  my  own  State  of  Arizona,  where  the 
court  specifically  held  that  the  defendant's  constitutional  right  to 
due  process  conflicts  with  the  victims  bill  of  rights,  that  due  proc- 
ess is  a  superior  right.  Being  a  part  of  the  U.S.  Constitution,  it  pre- 
vails over  any  provision  in  a  State  constitution. 

The  same  thing  was  found  in  Johnson  v.  Texas  Department  of 
Criminal  Justice.  A  district  court  decision  of  1995  in  the  State  of 
Texas.  There  are  other  decisions  from  Florida,  from  Colorado,  from 
New  Jersey,  and  other  States. 

Mr  Chairman,  the  bottom  line  is  that  providing  these  protections 
only  in  statute  or  State  constitution  does  not  provide  equal  and 
adequate  protection  for  the  rights  of  victims.  Therefore,  the  follow- 
ing rights  should  be  placed  in  the  U.S.  Constitution,  the  right  to 
be  informed  of  proceedings,  to  be  heard,  for  a  victim  to  be  notified 
if  the  offender's  release  or  escape,  to  have  a  final  disposition  free 
rom  unreasonable  delay,  to  have  the  right  of  full  restitution,  the 
ight  to  reasonable  conditions  of  confinement  or  release  to  protect 
he  victim  from  violence  or  intimidation,  and  the  right  of  victmis 
.0  be  notified  of  their  rights  so  that  they  can  properly  be  exercised. 
Again,  Mr.  Chairman,  I  very  much  appreciate  your  holding  this 
hearing,   and  would  just  conclude   with  one  final   sentence,    ihe 
chairman  introduced  two  different  versions  here  in  the  House.  Sen- 
ator Feinstein  and  I  introduced  one  version  in  the  Senate.  Since 
then    you  and  we  and  the  Justice  Department  on  behalf  ot  the 
President,  have  been  working  to  try  to  refine  the  language  so  that 
the  version  we  finally  bring  to  both  bodies  will  be  a  consensus  ver- 
sion  We  are  very  far  along  on  that  path.  We  don't  see  any  show 
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stoppers.  There  are  minor  language  changes  we  are  still  working 
on.  But  we  believe  that  by  continuing  to  refine  the  language,  by  the 
time  both  you  and  the  House  and  we  in  the  Senate  are  ready  to 
proceed,  we  will  have  a  consensus  constitutional  proposal  that  all 
of  us  can  agree  upon. 

[The  prepared  statement  of  Mr.  Kyi  follows:] 

Prepared  Statement  of  Hon.  Jon  Kyl,  a  Senator  in  Congress  From  the  State 

OF  Arizona 

introduction 

At  the  outset,  I  would  like  to  thank  the  distingiiished  chairman  of  the  House  Judi- 
ciary Committee,  Henry  Hyde,  for  holding  this  hearing  on  the  Victims'  Bill  of 
Rights.  In  April,  Chairman  Hyde  provided  very  useful  testimony  on  the  amendment 
before  the  Senate  Judiciary  Committee.  I  would  also  like  to  thank  Senator  Dianne 
Feinstein  for  her  leadership  in  cosponsoring  and  championing  the  amendment.  The 
amendment  is  picking  up  momentum  in  large  part  because  of  her  efforts  to  advance 
the  cause  of  victims'  rights. 

Much  has  happened  in  our  efforts  to  pass  the  Victims'  Bill  of  Rights  since  the  Sen- 
ate held  hearings.  President  Clinton  and  Bob  Dole  have  both  endorsed  a  victims' 
rights  amendment.  Although  we  don't  have  many  legislative  days  left  in  this  session 
of  Congress,  the  support  of  the  President  and  Mr.  Dole  puts  the  amendment  on  the 
fast  track,  and  improves  the  chances  of  a  strong  bi-partisan  vote  on  it  in  this  legisla- 
tive session. 

Patricia  Pollard 

Permit  me  to  recite  just  one  example  of  why  I  believe  a  constitutional  right  to 
protect  crime  victims  is  so  important. 

Consider  the  case  of  Patricia  Pollard— a  woman  from  my  home  state  of  Arizona. 

In  July  of  1974,  on  a  road  just  outside  of  Flagstaff,  Arizona,  Patricia  Pollard  was 
silenced— first  by  an  attacker,  and  then  by  the  judicial  system.  Eric  Mageary  used 
the  jagged  edge  of  a  ripped  beer  can  to  inflict  deep  slash  wounds  in  her  body.  He 
broke  her  ribs  and  her  jaw.  He  choked  her  into  unconsciousness  and  left  her  for 
dead  by  the  side  of  the  road. 

Patricia  survived.  Mageary  was  convicted  and  sent  to  prison  Ten  years  short  of 
serving  his  minimum  sentence,  he  was  paroled.  No  notice  was  given  to  Patricia.  If 
given  the  opportunity,  Patricia  would  have  wanted  to  tell  the  judge  about  the  crime, 
about  how  dangerous  Mageary  was,  and  how  a  long  prison  sentence  was  needed  to 
protect  the  comm.unity  from  this  vicious  criminal.  But  the  law  gave  Patricia  no  right 
to  be  heard,  and  society  paid  for  its  silencing  of  her.  Mageary^  parole  was  soon  re- 
voked for  serious  narcotics  violations,  and  he  was  back  in  prison. 

In  1990,  the  people  of  Arizona  amended  their  state  constitution  to  add  a  Victims' 
Bill  of  Rights,  which  established  the  right  of  victims  to  be  informed,  present,  and 
heard  at  every  critical  stage  in  their  case. 

Incredibly,  in  1993,  in  direct  violation  of  Patricia's  new  constitutional  rights,  the 
parole  board  voted  to  release  Mageary— again  without  hearing  from  Patricia. 

But  this  time  there  was  a  remedy  for  this  injustice.  An  action  was  filed  to  stop 
the  release  and  force  the  board  to  hold  another  hearing  in  which  Patricia's  rights 
would  be  protected.  The  Arizona  Court  of  Appeals  acted  swiftly  and  stopped  the  re- 
lease. The  second  time  around,  after  the  board  took  the  time  to  hear  directly  about 
the  horrible  nature  of  the  crime,  they  voted  for  public  safety  and  for  Patricia,  and 
kept  Mageary  behind  bars.  Without  constitutional  rights  for  Patricia,  the  safety  of 
the  community  would  have  been  jeopardized  again. 

Constitutional  rights  restored  Patricia's  voice.  Not  all  Americans  have  these 
rights,  and  even  those  that  exist  are  not  protected  by  the  supreme  law  of  the  land, 
the  U.  S.  Constitution.  That  is  why  we  have  introduced  a  Victims'  Bill  of  Rights  to 
the  U.  S.  Constitution  to  extend  to  victims  throughout  the  country  a  threshold  of 
basic  fairness.  Victims  must  be  given  a  voice  -not  a  veto,  but  a  real  opportunity  to 
stand  and  speak  for  justice  and  the  law-abiding  in  our  communities. 

Need  to  protect  victims'  rights — scales  of  justice  imbalanced 

The  strong  bipartisan  support  for  the  amendment  makes  clear  that  the  Victims' 
Bill  of  Rights  is  not  a  partisan  issue,  or  some  election-year  gimmick.  The  idea  stems 
from  a  1982  President's  Task  Force  on  Victims  of  Crime,  which  concluded  that  "the 
criniinal  justice  system  has  lost  its  essential  balance,"  and  that  constitutional  pro- 
tection of  victims'  rights  was  the  only  way  to  guarantee  fair  treatment  of  crime  vie- 
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tims.  Since  then,  grass-roots  citizens'  organizations  around  the  country  have  pushed 
for  amendments  to  their  state  constitutions.  Twenty  states  have  responded  to  the 
rude  treatment  victims  face,  and  have  enacted  constitutional  amendments.  Seven 
more  states  are  expected  to  adopt  victims'  rights  amendments  in  the  coming  elec- 
tion. 

But  this  patchwork  of  state  constitutional  amendments  is  inadequate.  Even  in  the 
20  states  that  have  victims'  rights  constitutional  amendments,  the  rights  of  victims 
are  routinely  overridden  by  the  rights  of  defendants,  which  are  enshrined  in  the  Bill 
of  Rights  of  the  United  States  Constitution,  the  highest  law  of  the  land.  There  is 
no  dispute  that  the  federal  constitution  trumps  state  law  in  cases  of  conflict. 

The  43  million  victims  of  serious  crimes  each  year,  need  a  constitutional  amend- 
ment to  protect  their  rights,  and  restore  balance  to  our  justice  system.  Those  ac- 
cused of  crime  have  many  constitutionally  protected  rights:  They  nave  the  right  to 
due  process,  right  to  confront  witnesses;  right  against  self-incrimination,  right  to  a 
jury  trial;  right  to  a  speedy  trial;  right  to  a  public  trial;  right  to  counsel;  right  to 
be  free  from  unreasonable  searches  and  seizures. 

Yet,  despite  rights  for  the  accused,  the  United  States  Constitution,  our  highest 
law,  has  no  protection  for  crime  victims.  The  recognized  symbol  of  justice  is  a  figure 
holding  a  balanced  set  of  scales,  but  in  reality  the  scales  are  heavily  weighed  on 
the  side  of  the  accused.  These  protections  are  sadly  one-sided.  Our  proposal  will  not 
deny  or  infringe  any  constitutional  right  of  any  person  accused  or  convicted  of  a 
crime.  But  it  will  add  to  the  body  of  rights  we  all  enjoy  as  Americans. 

Victims  of  crimes  have  no  constitutional  rights.  They  are  often  treated  as  mere 
inconveniences,  forced  to  view  the  process  from  the  sidelines.  Defendants  can  be 
present  through  their  entire  trial  because  they  have  a  constitutional  right  to  be 
there.  But  in  many  trials,  victims  are  ordered  to  leave  the  courtroom,  such  as  re- 
cently was  the  case  with  some  of  the  victims  of  the  Oklahoma  City  bombing. 

Victims  often  are  not  informed  of  critical  proceedings,  such  as  hearings  to  consider 
releasing  a  defendant  on  bail  or  allowing  him  to  plea  bargain  to  a  reduced  charge. 
Even  when  victims  find  out  about  these  proceedings,  they  frequently  have  no  oppor- 
tunity to  speak.  Today  victims  have  no  right  to  reasonable  finality.  It  is  not  uncom- 
mon for  cases  to  last  years  and  years  after  the  jury  verdict,  while  courts  again  and 
again  review  the  same  issue.  These  lengthy  delays  cause  terrible  sufTering  for  crime 
victims,  especially  the  loved  ones  of  homicide  victims.  What  others  consider  as  a 
mere  inconvenience  can  be  an  endless  nightmare  for  the  victim. 

Amending  the  Constitution  is  a  big  step,  but  a  necessary  one 

Amending  the  Constitution  is,  of  course,  a  big  step — one  which  I  do  not  take  light- 
ly— but,  on  this  issue,  it  is  a  necessary  one.  As  Thomas  Jefferson  once  said:  "I  am 
not  an  advocate  for  frequent  changes  in  laws  and  constitutions,  but  laws  and  insti- 
tutions must  go  hand  in  hand  with  the  progress  of  the  human  mind.  As  that  be- 
comes more  developed,  more  enlightened,  as  new  discoveries  are  made,  new  truths 
discovered  and  manners  and  opinions  change,  with  the  change  of  circumstances,  in- 
stitutions must  advance  also  to  keep  pace  with  the  times." 

Who  would  be  comfortable  now  if  the  right  to  free  speech,  or  a  free  press,  or  to 
peaceably  assemble,  or  any  of  our  other  rights  were  subject  to  the  whims  of  chang- 
ing legislative  or  court  majorities?  When  the  rights  to  vote  were  extended  to  all  re- 
gardless of  race,  and  to  women,  were  they  simply  put  into  a  statute?  Who  would 
dare  stand  before  a  crowd  of  people  anywhere  in  our  country  and  say  that  a  defend- 
ant's rights  to  a  lawyer,  a  speedy  public  trial,  due  process,  to  be  informed  of  the 
charges,  to  confront  witnesses,  to  remain  silent,  or  any  of  the  other  constitutional 
protections  are  important,  but  don't  need  to  be  in  the  Constitution? 

Such  a  position  would  be  rightly  subject  to  ridicule.  Yet  that  is  precisely  what  crit- 
ics of  the  Victims'  Bill  of  Rights  would  tell  crime  victims.  Victims  of  crime  will  never 
be  treated  fairly  by  a  system  that  permits  the  defendant's  constitutional  rights  al- 
ways to  trump  the  protections  given  to  victims.  Such  a  system  forever  would  make 
victims  second-class  citizens  It  is  precisely  because  the  Constitution  is  hard  to 
change  that  basic  rights  for  victims  need  to  be  protected  in  it. 

CONCLUSION 

The  American  people  are  becoming  more  and  more  aware  of  the  imbalance  in  our 
system.  They  realize  that  as  we  continue  to  fight  for  rights  for  victims  of  crime,  in 
courtrooms  across  America,  victims  will  be  forced  to  sit  outside  while  their  attackers 
are  tried.  Today,  and  every  day,  critical  proceedings  will  be  held  in  criminal  cases 
and  victims  will  not  be  informed  of  those  proceedings  or  given  the  opportunity  for 
their  voices  to  be  heard.  Today,  and  every  day,  victims  wilibe  forced  to  endure  end- 
less delays.  With  this  constitutional  amendment  we  can  cure  this  injustice. 
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I  would  note  that  the  incredible  grassroots  support  for  the  Victims'  Bill  of  Rights: 
Karen  and  Monte  Colvin  of  Tucson,  Arizona,  whose  19-year-old  son  Mike  was  killed 
in  1990,  drove  their  three-wheel  Harley  Davidson  across  the  country  to  Washington, 
D.C.,  where  they  presented  me  with  a  2,000-3ignature  petition  in  support  of  the 
amendment.  The  Victims'  Bill  of  Rights  is  endorsed  by:  Mothers  Against  Drunk 
Driving  (MADD);  Parents  of  Murdered  Children;  National  Organization  for  Victim 
Assistance;  National  Victim  Center;  National  Victims'  Constitutional  Amendment 
Network;  National  Center  for  Missing  &  Exploited  Children;  Victim  Assistance 
Legal  Organization;  Doris  Tate  Crime  Victims  Bureau;  Citizens  for  Law  and  Order; 
John  Walsh,  host  of  "America's  Most  Wanted";  National  Coalition  Against  Sexual 
Assault;  The  Law  Enforcement  Alliance  of  America. 

In  closing,  I  would  again  like  to  thank  Chairman  Henry  Hyde  for  holding  this 
hearing,  and  Senator  Feinstein  for  her  hard  work  on  this  amendment.  For  far  too 
long,  the  criminal  justice  system  has  ignored  crime  victims  who  deserve  to  be  treat- 
ed with  fairness,  dignity,  and  respect.  Our  criminal  justice  system  will  never  be 
truly  just  as  long  as  criminals  have  rights  and  victims  have  none.  We  need  a  new 
definition  of  justice — one  that  includes  tne  victim. 

Mr.  Hyde.  Well,  I  thank  you,  Senator.  I  certainly  concur  in  your 
optimistic  assessment  that  we  can  do  this.  We  are  all  working 
along  with  you  and  Senator  Feinstein  and  the  Justice  Department 
to  that  end. 

I  gave  you  a  very  inadequate  introduction,  but  you  are  someone 
who  needs  no  introduction,  a  former  Member  of  the  House  and  a 
distinguished  Senator  from  Arizona,  and  a  stalwart  champion  of 
victims'  rights  for  many  years. 

I  am  very  pleased  now  to  introduce  Senator  Dianne  Feinstein 
from  the  State  of  California.  She  has  lent  her  important  bipartisan 
support  to  Senator  Kyi's  legislation  in  the  Senate.  We  certainly  ap- 
preciate her  being  here  today.  We  appreciate  her  support  for  this 
important  amendment  and  her  input. 

Senator  Feinstein. 

STATEMENT  OF  HON.  DIANNE  FEINSTEIN,  A  SENATOR  IN 
CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mrs.  Feinstein.  Thank  you  very  much,  Mr.  Chairman.  I  want  to 
thank  you  for  leading  this  effort  in  the  House.  I  want  to  just  com- 
ment that  Senator  Kyi  has  really  been  very  wonderful  to  work 
with.  We  have  worked  together  in  the  spirit  of  bipartisanship.  I 
think  that's  one  of  the  reasons  why  we  are  going  to  end  up  with 
a  constitutional  amendment  that  will  meet  the  tests  of  both  politi- 
cal parties.  We  were  both  very  appreciative  when  former  majority 
leader  Bob  Dole  supported  this,  and  of  course  the  President  of  the 
United  States  has  joined  in  his  support.  Since  that  time,  the  White 
House  and  the  Justice  Department  have  played  very  important 
roles  as  Senator  Kyi  has  said. 

We  have  a  draft  of  our  latest  up  until  last  night.  I  think  all — 
we  have  worked  with  Justice,  with  the  White  House,  with  Prof. 
Larry  Tribe,  with  Stephen  Twist — Dr.  Stephen  Twist  representing 
the  victims.  I  think  we've  got  concurrence  with  all  but  perhaps  one 
part  that  Justice  still  has  some  concerns  about.  I'd  be  happy  to 
share  that  with  you.  You  might  want  to  discuss  that  with  Justice 
when  they  come  in  this  afternoon. 

Let  me  tell  you  how  I  got  into  this.  There  was  a  case  in  San 
Francisco  in  1974.  The  case  was  Frank  Carlson  and  Annette 
Carlson.  They  lived  in  Portrero  Hill.  A  man  by  the  name  of  Angelo 
Pavegeau  broke  into  their  home,  tied  up  Frank  Carlson.  They  were 
a  young  couple.  Beat  him  to  death  with  a  hammer,  a  chopping 
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block  and  a  ceramic  vase.  He  then  proceeded  to  rape  Annette 
Carlson.  He  broke  several  of  her  bones.  He  slit  her  wrists.  He  tried 
to  strangle  her  with  a  telephone  cord.  He  then  set  their  home  on 
fire  and  he  left  them. 

Believe  it  or  not,  somehow,  some  way  she  lived.  She  testified 
against  him.  When  I  was  mayor,  she  called  me  every  year.  She 
said,  "I  know  he's  going  to  get  out.  I  live  in  fear.  I  have  changed 
my  name.  I  live  anonymously.  Please  help  me  keep  him  in  prison." 
Then  I  began  to  think. 

Then  there  was  another  case  called  the  Salarno  case,  Harriet  and 
Mike  Salarno.  They  own  a  television  store  in  the  Sunset  District 
in  San  Francisco.  Their  daughter  Catina  was  murdered  at  the  Uni- 
versity of  the  Pacific  by  her  boyfriend,  who  then  went  in  and 
watched  television  while  she  bled  to  death  in  front  of  the  dor- 
mitory. They  began  to  head  a  victims  movement. 

In  1982,  California  became  the  first  of  20  States  to  pass  constitu- 
tional amendments  which  I  supported,  to  protect  victims'  rights. 
The  problem  with  that  is  that  they  are  patchwork  of  different 
rights  throughout  the  States.  As  Senator  Kyi  said,  and  you  can  see 
here,  an  accused  have  15  specific  rights  guaranteed  to  them  by  our 
Constitution.  Victims  have  none.  So  when  the  rights  come  up 
against  each  other,  as  they  are  now  beginning  to  do  in  a  couple  of 
cases,  in  Oklahoma  City,  for  example.  The  California  case  I  de- 
scribed was  one,  but  the  problem  now  has  become  nationwide. 

The  prosecution  is  underway  now  against  two  men  charged  with 
the  bombing.  Their  surviving  victims,  including  families  of  the  de- 
ceased, wanted  to  attend  the  trial.  Unfortunately,  the  judge  has 
forced  them  to  make  a  very  painful  choice.  If  they  choose  to  attend 
the  trial,  they  will  forfeit  their  right  to  testify  at  the  sentencing 
hearing  if  the  defendants  are  convicted.  Despite  the  prosecutor's  ei- 
forts,  the  judge  decided  that  victims'  testimony  at  sentencing  could 
be  affected  "by  just  seeing  the  defendants  in  court."  So  attendance 
at  the  trial  will  disqualify  them  from  testifying.  The  judge  appar- 
ently had  no  concerns  about  the  testimony  of  the  defendants  being 
affected  by  their  presence  or  even  their  families'  presence  during 
the  trial. 

This  followed  on  the  heels  of  an  earlier  ruling  by  the  judge,  that 
victims  should  not  get  priority  for  seats  in  the  courtroom,  because 
he  had  constitutional  concerns  about  giving  them  special  treat- 
ment. 

Mr.  Chairman,  our  amendment  will  prevent  just  this  kind  of 
thing  from  happening  in  the  future.  I  go  on  then  and  discuss  in  my 
written  remarks,  a  Utah  rape  case  that's  recent  with  some  of  the 
same  conflicts  presented  to  the  judiciary.  I  really  believe  this  is  an 
idea  whose  time  has  come.  I  don't  believe  when  our  forefathers 
drafted  the  Constitution  and  the  Bill  of  Rights,  that  they  knew 
there  would  be  11  million  victims  of  crimes  of  violence  in  these 
United  States  every  year,  and  42  million  victims  overall. 

People  have  a  right  to  know  when  the  trial  is  happening,  to  have 
notice.  They  have  a  right  to  be  present.  The  victim  has  a  right,  we 
hope,  to  be  heard.  More  fundamentally,  a  victim  has  a  right  to  be 
noticed  if  their  assailant  escapes.  They  have  a  right  to  protection 
in  that  situation.  They  have  a  right  to  know  and  to  be  heard  at  a 
parole  hearing.  Those  are  the  rights  that  would  be  established  by 


14 

this  constitutional  amendment.  So  I  am  hopeful,  very  hopeful,  that 
with  the  President's  support,  with  the  strong  bipartisan  support, 
that  we  can  move  this  this  year,  get  it  before  the  States,  and  have 
it  ratified  by  three-quarters  of  our  States  within  a  three-year  pe- 
riod. I  thank  you  very  much,  Mr.  Chairman. 

[The  prepared  statement  of  Mrs.  Feinstein  follows:] 

Prepared  Statementt  of  Ho.\.  Dianne  Feinstein,  a  Senator  in  Congress  From 
THE  State  of  California 

Thank  you,  Mr.  Chairman.  I  am  very  pleased  that  you  are  holding  this  hearing 
on  an  issue  that  is  very,  very  important  to  me,  and,  I  know,  to  you  as  well-providing 
constitutional  rights  for  victims  of  crime.  I  also  want  to  acknowledge  the  leadership 
of  my  colleague,  Senator  Kyi,  in  bringing  this  important  issue  to  the  forefront. 

Let  me  start  by  telling  you  about  two  cases  in  California  which  really  brought 
home  to  me  the  need  for  greater  protection  for  the  rights  of  victims  of  crime. 

pavageau  case 

In  1974,  in  San  Francisco,  a  man  named  Angelo  Pavageau  broke  into  the  house 
of  Frank  Carlson  in  Portrero  Hill.  He  tied  Mr.  Carlson  to  a  chair  and  murdered  him 
by  beating  him  with  a  hammer,  a  chopping  block,  and  a  ceramic  vase.  He  then  re- 
peatedly raped  Carlson's  24-year-old  wite,  breaking  several  of  her  bones.  He  slit  her 
wrist  and  tried  to  strangle  her  with  a  telephone  cord  before  setting  their  home  on 
fire  and  leaving  them  to  go  up  in  flames. 

But  Mrs.  Carlson  survived  the  fire.  She  lived  to  testify  against  her  attacker.  But 
she  has  had  to  change  her  name  and  lives  in  fear  that  her  attacker  may  be  released 
someday.  When  I  was  Mayor  of  San  Francisco,  she  called  me  several  times  to  notify 
me  that  he  was  up  for  parole.  But  it  was  up  to  her  to  find  out  when  his  parole  hear- 
ings were. 

It  shouldn't  have  to  be  that  way.  It  should  be  the  responsibility  of  the  state  to 
send  a  letter  through  the  mail  or  make  a  phone  call  to  let  a  victim  know  that  her 
attacker  is  up  for  parole,  and  she  should  have  the  opportunity  to  testify  at  that 
hearing. 

salarno  case 

In  1979  a  killing  occurred  which  really  galvanized  the  victims'  rights  movement 
in  California.  A  young  woman  named  Catina  Rose  Salarno  was  murdered  on  her 
first  day  of  school  at  the  University  of  Pacific  in  Stockton.  The  killer  was  18-year- 
old  Steven  John  Burns,  Catina's  high  school  sweetheart  and  a  trusted  family  friend. 

Catina  had  broken  off  her  relationship  with  Bums,  but  she  agreed  to  meet  him 
that  night  for  a  walk  on  campus.  When  Catina  turned  around,  he  shot  her  at  point- 
blank  range,  left  her  there  on  the  ground,  and  went  back  to  his  dorm  room  to  watch 
Monday  night  football.  He  could  see  her  as  she  bled  to  death  outside  his  window. 

Bums  argued  at  the  trial  that  he  suffered  from  schizophrenia,  but  he  was  con- 
victed and  sentenced  to  life  at  the  California  Medical  Facility  in  Vacaville.  During 
the  trial,  the  family  was  not  allowed  in  the  courtroom  and  had  to  sit  outside  waiting 
for  news.  Bums  was  up  for  parole  in  October  of  last  year,  but  was  denied  because 
of  the  gravity  of  the  crime  and  his  lack  of  remorse.  He  can  apply  for  parole  again 
in  1998. 

The  murder  of  Catina  has  had  a  profound  and  lasting  effect  on  the  family.  Her 
mother,  Harriet,  and  her  father,  Micnael,  co-founded  Crime  Victims  United — one  of 
California's  most  outspoken  groups  for  victims  rights.  A  year  ago,  her  younger  sis- 
ter, Nina,  became  a  deputy  district  attorney  in  Sacramento  County.  Together,  the 
family  works  tirelessly  to  educate  the  public  about  the  rights  of  crime  victims. 

These  cases  helped  California  to  become  the  first  state  in  the  nation  to  pass  a 
crime  victims'  amendment-Proposition  8 — to  its  constitution  in  1982.  It  gave  victims 
the  right  to  restitution,  the  right  to  testify  at  sentencing,  probation  and  parole  hear- 
ings, established  a  right  to  safe  and  secure  public  school  campuses,  and  made  var- 
ious changes  in  criminal  law.  It  was  a  good  start. 

Since  that  time,  20  states  have  passed  constitutional  amendments  guaranteeing 
the  rights  of  crime  victims — and  five  more  are  expected  to  pass  by  the  end  of  this 
year.  Most  of  the  state  amendments  have  won  with  the  approval  of  m.ore  than  80 
percent  of  the  voters. 

But  today,  in  most  states  of  the  Union,  victims  still  are  not  made  aware  of  the 
victim's  trial,  many  times  are  not  allowed  in  the  courtroom  during  the  trial,  and  are 
not  notified  when  a  convicted  ofiender  is  released  from  prison. 
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OKLAHOMA  BOMBING  CASE 

While  the  CaHfomia  cases  I  described  brought  victims'  mistreatment  by  the  legal 
system  home  to  me,  the  problem  is  nationwide,  and  is  as  current  as  today's  news. 
Two  developments  in  just  the  past  two  weeks  demonstrate  the  real  need  for  a  fed- 
eral constitutional  amendment,  right  now. 

The  prosecution  is  under  way  against  two  men  charged  with  one  of  the  most  cow- 
ardly, evil  and  heinous  acts  in  recent  memory:  the  bombing  of  the  Alfred  P.  Murrah 
Federal  Building  in  Oklahoma  City,  which  killed  168  people. 

The  surviving  victims,  including  families  of  the  deceased,  wanted  to  attend  the 
trial  in  this  case.  Unfortunately,  the  judge  has  forced  them  to  make  a  very  painful 
choice:  if  they  choose  to  attend  the  trial,  they  will  forfeit  their  right  to  testify  at 
the  sentencing  hearing  if  the  defendants  are  convicted. 

Despite  the  prosecutor's  valiant  efforts,  the  judge  decided  that  victims'  testimony 
at  sentencing  could  be  affected,  quote,  "by  just  seeing  the  defendants  in  court,"  un- 
quote, so  attendance  at  the  trial  will  disqualify  them  from  testifying.  The  judge  ap- 
parently had  no  such  concerns  about  the  testimony  of  the  defendants  being  affected 
by  their  presence  during  the  trial. 

This  followed  on  the  heels  of  an  earlier  ruling  by  the  judge  that  victims  should 
not  get  priority  for  seats  in  the  courtroom  because  he  had  constitutional  concerns 
about  giving  them  special  treatment. 

Mr.  Chairman,  our  amendment  will  prevent  just  this  sort  of  miscarriage  of  justice. 
If  our  amendment  were  law  today,  those  victims  would  be  allowed  to  attend  the  trial 
and  to  testify  at  sentencing,  and  would  not  be  shut  out  of  one  or  the  other  proceed- 
ing. 

UTAH  RAPE  CASE 

Just  last  Friday,  another  judicial  decision  demonstrated  why  state  constitutional 
amendments  are  not  sufficient  to  solve  these  problems.  In  the  case  of  Utah  v. 
Beltran- Felix,  the  defendant's  partner  raped  a  jewelry  store  employee  during  an 
armed  robbery,  and  then  the  defendant  Emilio  Beltran-Felix,  forced  this  woman  to 
perform  oral  sex  on  him.  All  of  this  happened  in  front  of  her  co-workers. 

Because  Utah  has  a  victims'  rights  amendment,  the  victim  asserted  her  right  to 
attend  the  trial.  However,  defense  counsel  objected,  claiming  that  this  violated  the 
Fifth  Amendment  of  the  United  States  Constitution. 

Fortunately,  the  judge  allowed  the  victim  to  remain,  and  last  Friday  this  decision 
was  upheld  by  the  Utah  Court  of  Appeals.  However,  that  court  refused  to  categori- 
cally assert  that  the  presence  of  a  non-disruptive  victim  did  not  violate  the  Fifth 
Amendment.  Instead,  the  court  took  the  approach  of  looking  at  the  particular  facts 
of  the  case  to  see  whether  the  victim  tailored  her  testimony  to  match  the  testimony 
of  other  witnesses. 

This  case-by-case  approach  to  determining  whether  victims  can  constitutionally  be 
allowed  to  attend  the  trial,  like  the  decision  in  the  Oklahoma  bombing  case,  puts 
victims  in  an  unfairly  difficult  position.  In  Utah  now,  before  deciding  to  attend  the 
trial,  the  victim  must  consider  that  she  is  taking  the  risk  that  she  is  giving  her 
attacker  an  argument  that  she  tailored  her  testimony,  which  he  can  then  use  on 
appeal  to  possibly  overturn  his  conviction. 

Our  amendment  would  place  victims  on  the  same  footing  as  criminals.  Sequestra- 
tion of  witnesses  is  not  required  for  the  defendant,  despite  the  same  or  even  greater 
potential  for  tailoring  testimony,  because  his  right  to  be  in  the  courtroom  is  deemed 
more  important. 

Victims'  right  to  be  in  the  courtroom  is  equally  important — yes,  the  defendant's 
liberty  is  at  risk,  but  it  is  the  victim  who  often  has  been  traumatized  and  brutalized, 
and  for  whom  we  seek  justice  in  the  trial.  This  constitutional  amendment  will  give 
the  victim  the  same  right  to  attend  the  trial  that  is  as  much  theirs  as  it  is  the  de- 
fendant's. 

Mr.  Chairman,  I  believe  these  cases  demonstrate  that  the  time  finally  has  come 
to  amend  the  United  States  Constitution  to  protect  the  rights  of  victims  of  serious 
crimes. 

WHY  A  CONCTITUnONAL  AMENDMENT? 

Some  people  question  why  this  needs  to  be  a  constitutional  amendment.  The  rea- 
sons for  this  are:  to  give  victims'  rights  the  same  legal  strength  that  criminals' 
rights  have;  to  give  these  rights  to  victims  of  crime  in  every  state  of  the  Union;  and 
to  establish  consistent,  uniform  rights  for  the  millions  of  crime  victims  in  our  coun- 
try. 
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Our  founding  fathers,  when  they  included  the  rights  of  the  accused  in  the  Con- 
stitution, did  not  think  to  include  the  rights  of  crime  victims.  Then  again,  in  1776, 
there  weren't  43  million  victims  of  crime  every  year. 

Our  Constitution  spells  out  numerous  rights  of  the  accused  in  our  society,  all  of 
which  were  established  by  amendment  to  the  Constitution:  the  ri^t  to  a  grand  jury 
indictment  for  capital  or  infamous  crimes;  the  prohibition  against  double  jeopardy; 
the  right  against  self-incrimination;  the  right  to  due  process;  the  right  to  a  speedy 
trial  and  the  right  to  an  impartial  jury  of  ones'  peers;  the  right  to  be  informed  of 
the  nature  and  cause  of  the  criminal  accusation;  the  right  to  confront  witnesses;  the 
right  to  counsel;  and  the  right  to  subpoena  witnesses — and  so  on. 

But  the  victims  of  a  crime  have  no  such  rights.  In  fact,  the  U.S.  Constitution  guar- 
antees them  no  rights  at  all.  This  Constitutional  Amendment,  as  I  see  it,  is  an  at- 
tempt to  level  the  playing  field  for  crime  victims.  It  says  to  the  victims:  You  have 
the  fundamental  right  to  oe  informed  of  and  given  the  opportunity  to  be  present  at 
every  proceeding  in  which  those  rights  are  extended  to  the  attacker;  You  have  the 
right  to  be  heard  at  any  proceeding  involving  a  release  from  custody  or  sentencing; 
You  have  the  right  to  be  informed  of  any  release  or  escape;  You  have  a  ri^t  to  an 
order  full  restitution  from  the  convicted  ofTender;  You  have  the  right  to  reasonable 
measures  of  protection  from  violence  or  intimidation  by  the  accused  or  convicted  of- 
fender; and  You  have  the  right  to  be  made  aware  of  all  of  your  rights  as  a  victim. 

Unless  these  rights  are  given  the  same  constitutional  status  that  criminals'  rights 
have,  the  rights  of  a  criminal  will  always  trump  the  rights  of  a  victim,  as  the  Okla- 
homa City  case  amply  demonstrates. 

Support  for  a  victims'  rights  constitutional  amendment  has  continued  to  grow 
since  Senator  Kyi  and  I  joined  with  you,  Mr.  Chairman,  in  announcing  our  amend- 
ment in  April.  Our  amendment  has  been  endorsed  by:  National  Center  for  Missing 
and  Exploited  Children;  the  Honorable  Bob  Miller,  Governor  of  Nevada,  Vice-Chair- 
man.  National  Governors'  Association;  Mothers  Against  Drunk  Driving  (MADD);  Los 
Angeles  County  Sheriff  Sherman  Block;  Victim  Assistance  Legal  Organization;  Citi- 
zens for  Law  and  Order;  Parents  of  Murdered  Children;  National  Organization  for 
Victim  Assistance;  National  Coalition  Against  Sexual  Assault;  National  Victim  Cen- 
ter; Alaska  State  Legislature;  Doris  Tate  Victims  Bureau;  Law  Enforcement  Alliance 
of  America;  and  National  Victims'  Constitutional  Amendment  Network. 

And  two  weeks  ago,  the  movement  for  a  constitutional  amendment  was  given  re- 
newed momentum  when  President  Clinton  announced  his  support  for  a  victims' 
rights  amendment.  His  opponent,  Senator  Dole,  has  also  endorsed  an  amendment. 

Some  legitimate  concerns  about  our  amendment  have  been  raised.  For  example, 
I  myself  was  concerned  that  prosecutors  and  other  government  officials  not  be  sub- 
ject to  costly  lawsuits  for  monetary  damages  for,  for  example,  the  failure  to  give  a 
victim  notice  of  a  particular  proceeding.  Before  I  agreed  to  co-sponsor  this  amend- 
ment. Senator  Kyi  and  I  agreed  that  we  would  address  this  issue. 

To  address  some  of  the  legitimate  concerns  which  have  been  raised,  and  to  more 
finely  tune  the  amendment.  Senator  Kyi  and  I  have  prepared  a  re-drafl  of  the 
amendment,  which  has  been  distributed  to  the  committee. 

In  preparing  this  revised  amendment,  we  have  worked  closely  with  victims'  rep- 
resentatives. Professor  Laurence  Tribe,  and  the  Justice  Department,  whose  input 
has  been  very  helpful. 

As  President  Clinton  said,  "Change  [the  Constitution]  lightly  and  you  risk  its  dis- 
tinction. But  never  change  it  and  you  risk  its  vitality." 

The  victim's  rights  ought  to  be  as  fundamental  as  those  of  the  accused.  For  all 
of  the  victims  who  have  suffered,  I  believe  we  can  change  the  future  with  this 
amendment,  and  ensure  that  they  are  not  victimized  a  second  time  by  the  judicial 
system,  but,  rather,  accorded  the  honor  and  respect  which  they  deserve. 

Mr.  Hyde.  I  thank  you,  Senator.  Without  objection,  the  full  state- 
ments of  Senator  Kyi  and  Senator  Feinstein  will  be  made  a  part 
of  the  record. 

Congressman  Royce,  would  you  mind  withholding  so  Congress- 
man Conyers  could  make  an  opening  statement? 

Mr.  Royce.  No. 

Mr.  Conyers.  Mr.  Chairman,  I  just  wanted  to  say  good  morning 
to  all  my  friends  here,  Jon  Kyi,  Senator  Feinstein.  With  that,  I'll 
wait  until  they  have  finished  and  then  I'll  make  my  opening  state- 
ment. 
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Mr.  Hyde.  Very  well.  Finally,  we  have  Congressman  Ed  Royce, 
who  represents  the  39th  District  of  California.  Congressman  Royce 
was  the  first  Member  of  the  House  to  sign  on  as  a  cosponsor  of  our 
proposed  amendment,  and  is  a  longtime  advocate  of  victims  rights, 
dating  back  to  when  he  was  a  valuable  member  of  the  California 
Legislature. 

Congressman  Royce. 

STATEMENT  OF  HON.  EDWARD  R.  ROYCE,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Royce.  Thank  you,  Mr.  Chairman.  When  President  Reagan's 
Task  Force  on  Victims  of  Crime  reported  in  1982  that  the  innocent 
victims  of  crime  have  been  overlooked,  they  were  not  telling  us 
anything  that  millions  of  Americans  didn't  already  know.  Those 
millions  of  Americans  are  the  victims  of  crime,  the  law  abiding  citi- 
zens who  are  so  often  victimized  twice.  First  by  the  criminal,  and 
next  by  the  system. 

For  years,  we  saw  a  liberal  judiciary  expand  the  rights  of 
lawbreakers  and  ignore  the  pain  and  suffering  of  crime  victims. 
They  created  a  legal  system  so  out  of  balance,  so  tilted  toward  the 
rights  of  the  accused,  that  millions  of  Americans  have  lost  faith 
and  hope  that  things  will  ever  be  turned  around. 

I  am  here  to  tell  you  today  that  we  can  turn  things  around,  and 
to  ask  you  to  look  at  what  we  accomplished  in  California,  as  basi- 
cally a  blueprint.  In  1982,  we  passed  proposition  8,  the  victims  bill 
of  rights,  to  give  victims  the  right  to  restitution  and  the  right  to 
testity  at  sentencing,  probation  and  parole  hearings. 

In  1990,  we  passed  proposition  115,  the  Crime  Victims  Speedy 
Trial  Act,  a  measure  I  authored  on  behalf  of  crime  victims  through- 
out the  State,  and  considered  by  many,  the  most  sweeping  reform 
of  criminal  justice  ever  attempted  in  the  United  States.  Among 
other  things,  it  established  in  the  State  constitution,  the  right  of 
a  victim  to  a  speedy  trial. 

Orange  County  Superior  Court  Judge  Tony  Rackauckas,  with 
whom  I  worked  on  Proposition  115  and  numerous  other  victims 
rights  bills,  explained  the  impact  of  the  speedy  trial  provision  of 
the  proposition  in  this  way.  "Giving  the  people  their  right  to  a 
speedy  trial  is  an  important  part  of  any  program  to  ensure  fair 
treatment  in  court  for  the  victims  of  crime.  Clearly,  the  slower  a 
case  moves  through  the  court,  the  greater  is  the  agony  for  the  un- 
happy victim." 

The  speedy  trial  provision  of  the  proposition  115  has  been  an  im- 
portant part  of  the  greater  progress  we  have  made  in  Orange 
County  toward  swift  justice.  The  judge  writes  that  "prior  to  its  en- 
actment, the  criminal  justice  system  seemed  hopelessly  bogged 
down."  Now  we  are  moving,  he  says,  "criminal  defendants  through 
at  a  much  faster  pace.  Seventy  percent  of  all  felonies  filed  in  the 
county  are  being  disposed  of  in  the  municipal  courts  within  a  few 
weeks  of  the  time  of  filing.  Of  the  30  percent  remaining,  most  are 
disposed  of  within  90  days  of  their  arrival  in  superior  court."  This, 
he  says,  "is  a  drastic  reduction  in  the  amount  of  time  it  takes  to 
complete  a  criminal  case." 

Lastly,  in  1994,  we  passed  in  California,  the  three-strikes-and- 
you're-out  initiative,  a  law  which  today  is  protecting  victims  by 
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keeping  repeat  felons  off  the  streets  permanently.  Unfortunately, 
we  had  to  take  each  of  these  measures  to  the  people  directly,  be- 
cause the  State  legislature  refused  to  act  even  in  the  face  of  cases 
like  that  of  Orange  County  resident,  and  now  mayor  of  San  Juan 
Capistrano,  Collene  Campbell. 

In  this  case,  her  only  son  was  murdered  exactly  14  years  ago. 
The  trial  and  retrial  of  ner  son's  killers  lasted  seven  years  and  four 
months.  During  that  time,  she  and  her  husband  were  removed 
from  the  courtroom.  They  had  to  sit  outside  for  that  whole  period 
of  time,  while  inside  the  family  and  friends  of  the  accused  were  al- 
lowed to  follow  the  trial. 

Even  worse,  the  Campbells  were  not  notified  by  the  authorities 
that  their  son's  killers  had  managed  to  appeal  successfully  against 
their  original  sentences.  They  discovered  that  horrifying  truth  only 
when  a  family  friend  informed  them.  Not  only  have  the  Campbells 
had  to  endure  the  loss  of  a  beloved  son,  but  also  the  agony  of  not 
knowing  where  the  son's  body  had  been  discarded.  They  could  not 
attend  the  hearing.  She  says,  'Tou  know,  we  who  have  lived 
through  the  torture  of  being  crime  victims  are  simply  asking  to 
have  the  same  level  of  constitutional  rights  as  the  criminal,  no 
more,  no  less.  That  seems  fair,  doesn't  it?" 

Well  that's  one  of  the  things  this  initiative  would  do.  The  bottom 
line  is  that  victims  rights  will  simply  not  be  adequately  protected 
until  we  make  this  change  at  the  national  level.  This  bill  of  rights 
is  intended  to  give  the  victims  and  their  families  a  voice  with 
which  they  can  present  their  views  in  the  courtroom.  Basically  a 
proper  chance  to  raise  objections  to  perhaps  a  plea  agreement.  It 
is  not  a  means  for  the  victims  to  obstruct  proceedings. 

Mr.  Chairman,  let  it  not  be  said  that  Congress  refused  to  act. 
That  it  has  relegated  victims  of  crime  to  a  second  class  status.  I 
urge  you  to  tip  the  scales  of  justice  back  toward  those  Americans 
who  choose  to  obey  our  laws,  not  break  them,  to  those  who  through 
no  fault  of  their  own  have  found  themselves  victimized  and  now 
face  a  bewildering  and  too  often  uncaring  justice  system. 

All  the  citizens  of  California  are  better  off  today,  because  we 
chose  to  amend  our  constitution  and  laws  to  establish  specific 
rights  and  protection  for  crime  victims.  It's  time,  in  fact  it's  past 
time,  that  we  did  the  same  thing  here  in  Congress.  I  want  to  thank 
you  again,  Mr.  Chairman,  for  holding  this  hearing. 

[The  prepared  statement  of  Mr.  Royce  follows:] 

Prepared  Statement  of  Hon.  Edward  R.  Royce,  a  Representative  in  Congress 
From  the  State  of  Caufornia 

Thank  you,  Mr.  Chairman,  when  President  Reagan's  Task  Force  on  Victims  of 
Crime  reported  in  1982  that  the  "innocent  victims  of  crime  have  been  overlooked" — 
they  were  not  telling  us  anything  that  millions  of  Americans  didn't  already  know. 

They  were  and  are  the  victims  of  crime — the  law-abiding  citizens  who  are  so  often 
victimized  twice — first  by  the  criminal  and  next  by  the  system. 

For  years  we  saw  a  liberal  judiciary  expand  the  "rights"  of  lawbreakers  and  ignore 
the  pain  and  suffering  of  crime  victims.  They  created  a  legal  system  so  out  of  bal- 
ance— so  tilted  towards  the  rights  of  the  accused — that  millions  of  Americans  have 
lost  faith  and  hope  that  things  will  ever  be  turned  around. 

I'm  here  to  tell  you  today  that  we  can  turn  things  around.  And  to  ask  you  to  look 
at  what  we  accomplished  in  California. 

In  1982  we  passed  Proposition  8 — the  Victims'  Bill  of  Rights — to  give  victims  the 
right  to  restitution  and  the  right  to  testify  at  sentencing,  probation  and  parole  hear- 
ings. 
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In  1990  we  passed  Proposition  115 — the  Crime  Victims'  Speedy  Trial  Act — a 
measure  I  authored  on  behalf  of  crime  victims  throughout  the  state  and  considered 
by  many  the  most  sweeping  reform  of  criminal  justice  laws  ever  attempted  in  the 
United  States.  Among  otner  things,  it  established  in  the  State  Constitution  the  right 
of  crime  victims  to  a  speedy  trial. 

Orange  County  Superior  Court  Judge,  Tony  Rackauckas,  with  whom  I  worked  on 
Proposition  115  and  numerous  other  victims'  rights  bills,  explained  the  impact  of  the 
speedy  trial  provision  of  Proposition  115  in  this  way:  "Giving  the  people  their  right 
to  a  speedy  trial  is  an  important  part  of  any  program  to  ensure  fair  treatment  in 
court  for  the  victims  of  crime.  Clearly,  the  slower  a  case  moves  through  court,  the 
greater  is  the  agony  of  the  unhappy  victim.  The  speedy  trial  provision  of  Proposition 
115  has  been  an  important  part  of  the  greater  progress  we  have  made  in  Orange 
County  towards  swifter  justice.  Prior  to  its  enactment,  the  criminal  justice  system 
seemed  hopelessly  bogged  down.  Now,  we  are  moving  criminal  defendants  through 
at  a  much  faster  pace.  About  seventy  percent  of  all  felonies  filed  in  Orange  County 
are  being  disposed  of  in  the  municipal  courts  within  a  few  weeks  of  the  time  of  fil- 
ing. Of  the  thirty  percent  remaining,  most  are  disposed  of  within  ninety  days  of 
their  arrival  in  superior  court.  Less  than  ten  percent  of  the  felonies  filed  are  pend- 
ing longer  than  six  months  in  superior  court  in  Orange  County.  This  is  a  drastic 
reduction  in  the  amount  of  time  it  takes  to  complete  a  criminal  case." 

And  in  1994  we  passed  the  3— Strikes  and  You're  Out  Initiative — a  law  which 
today  is  protecting  victims  by  keeping  repeat  felons  off  the  streets — permanently. 

Unfortunately,  we  had  to  take  each  of  these  measures  to  the  people  directly  be- 
cause the  state  legislature  refused  to  act  even  in  the  face  of  cases  like  that  of  Or- 
ange County  resident  and  Mayor  of  San  Juan  Capistrano,  Collene  Campbell,  whose 
only  son,  Scott,  was  murdered  exactly  fourteen  years  ago.  The  trial  and  retrial  of 
her  son's  killers  lasted  over  seven  years  and  nine  months  during  which  Mrs.  Camp- 
bell and  her  husband  were  not  permitted  to  be  present.  In  fact,  they  were  forced 
to  remain  outside  the  court  rooms  while  the  family  and  friends  of  the  accused  were 
able  to  follow  the  trial  inside  the  court  room. 

Even  worse,  the  Campbells  were  not  notified  by  the  authorities  that  their  son's 
killers  had  managed  to  appeal  successfully  against  their  original  sentences.  They 
discovered  the  horrifying  truth  only  when  a  family  friend  informed  them.  Not  only 
have  the  Campbells  had  to  endure  the  loss  of  a  beloved  son  but  also  the  agony  of 
not  knowing  where  the  son's  body  had  been  discarded. 

As  Collene  explains:  "my  nightmares  include  the  question  of  how  our  son  actually 
met  his  death  .  .  .  Don  t  tell  me  it  is  too  much  to  ask  that  victims  are  simply  al- 
lowed to  attend  criminal  proceedings  .  .  .  We  who  have  lived  through  the  torture 
of  being  crime  victims  .  .  .  are  simply  asking  to  have  the  same  level  of  constitu- 
tional rights  as  the  criminal  ...  No  more — no  less,  that's  seems  fair,  doesn't  it?" 

Tragically  Mrs.  Campbell  later  suffered  a  further  loss,  this  time  of  her  brother, 
auto  racer,  Mickey  Thompson,  who  was  murdered  with  his  wife. 

The  bottom  line  is  that  victims'  rights  will  simply  not  be  adequately  protected 
until  we  make  this  change  at  the  national  level.  We  can't  piecemeal  this  .  .  .  even 
if  all  50  states  passed  victims'  rights  laws,  they  are  interpreted  by  the  courts  under 
circumstances  where  they  are  trumped  by  asserted  rights  of  criminal  defendants 
under  the  federal  constitution.  That  is  why  an  amendment  to  the  U.S.  Constitution 
to  protect  the  rights  of  crime  victims  is  absolutely  necessary. 

This  bill  of  rights  is  intended  to  give  the  victims  and  their  families  a  "voice"  with 
which  they  can  present  their  views  in  the  court  room.  Basically,  a  proper  chance 
to  raise  objections  to  perhaps  a  plea  agreement.  It  is  not  a  means  for  the  victims 
to  obstruct  proceedings. 

Mr.  Chairman,  let  it  not  be  said  that  Congress  refused  to  act  .  .  .  that  it  has 
relegated  victims  of  crime  to  a  second  class  status.  I  urge  you  to  tip  the  scales  of 
justice  back  towards  those  Americans  who  choose  to  obey  our  laws,  no  break  them — 
to  those,  who,  through  no  fault  of  their  own,  have  found  themselves  victimized  and 
now  face  a  bewildering  and  too  often  uncaring  justice  system. 

All  the  citizens  of  California  are  better  off  today  because  we  choose  to  amend  our 
Constitution  and  laws  to  establish  specific  rights  and  protection  for  crime  victims. 

Its  time — in  fact  its  past  time — that  we  did  the  same  thing  here  in  Congress. 

Thank  You. 

Mr.  Hyde.  Thank  you,  ConCTessman  Royce.  Without  objection, 
your  full  statement  will  be  made  a  part  of  the  record.  Because  the 
three  of  you  have  other  pressing  matters  at  10,  we  will  not  ques- 
tion you,  but  we  will  solicit  your  continued  cooperation  in  the  evo- 
lution of  this  important  amendment.  Thank  you  so  much. 
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Congressman  Conyers,  would  you  care  to  make  a  statement  now? 

Mr.  Co^fYERS.  Thank  you  very  much,  Mr.  Chairman.  I,  like  you, 
come  to  this  hearing  with  the  determination  to  give  as  much  sup- 
port as  we  can  to  the  victims  of  crime.  There's  no  category  of  indi- 
viduals in  our  criminal  justice  system  more  deserving  of  our  special 
attention  and  protection.  They  are  victimized  not  only  by  the  acts 
of  violence,  but  they  are  in  a  sense,  victimized  a  second  time  by  an 
often  uncaring  and  insensitive  criminal  justice  system. 

So  what  I  would  hope  that  we  would  do  is  develop  a  method  for 
helping  these  persons  as  much  as  we  can.  I  think  that  this  Com- 
mittee on  the  Judiciary  is  in  much  agreement  about  this  objective, 
both  Democrats  and  Republicans.  It  is  much  like  the  church  arson 
legislation  in  a  sense.  I  draw  some  parallels  to  it,  that  we  all  are 
in  agreement.  But  we  have  to  look  carefully  at  the  proposal  before 
us. 

Let  us  not  forget  that  in  the  1994  crime  bill,  under  the  leader- 
ship of  this  committee,  there  were  involved  and  contained  therein, 
critical  statutory  provisions  for  victims,  provisions  dealing  with 
compensation,  notification,  and  victim  participation.  So  the  victim 
rights  that  are  proposed  in  the  amendment  before  us  are  critical. 

I  believe  in  these  rights.  There  are  six  of  them.  I  think  that  we 
should  do  everything  that  we  can  to  pass  them  into  law.  Now  how 
do  we  go  about  doing  that?  That  is  not  a  simple  question. 

In  church  burning,  in  arson  against  churches,  it  was  a  simple 
matter  of  strengthening  the  existing  law  in  several  fundamental 
ways.  But  when  we  look  at  these  victims  rights,  a  different  picture 
appears.  The  victims  right  to  the  presence  in  the  courtroom,  the 
victims  right  to  participation  in  the  various  stages  of  the  criminal 
iustice  process,  the  victims  right  to  notification  of  parole,  early  re- 
lease, or  escape.  The  victims  right  to  compensation,  the  victims 
rights  for  protection  from  physical  harm  by  the  defendants,  and  the 
victims  rights  to  a  timely  resolution  of  the  matter. 

It  seems  those  are  the  outline  under  which  we  are  now  proposing 
a  constitutional  amendment.  That  is  very  important.  Whenever  we 
approach  the  Constitution,  it  is  never  easy.  After  a  couple  hundred 
years,  there  are  some  precedents.  There  are  some  ramifications. 
There  are  some  overlapping.  So  I  begin  this  journey,  recognizing 
that  it's  rather  late  in  the  season  to  be  contemplating  a  constitu- 
tional amendment,  but  here  we  are  and  here  it  is.  So  I'm  pleased 
to  be  with  you,  Mr.  Chairman,  and  members  of  the  committee.  I 
look  forward  to  the  witnesses  testimony. 

Mr.  Hyde.  Thank  you,  Mr.  Conyers. 

The  next  panel  consists  of  three  prominent  victims'  rights  advo- 
cates. First  we  have  one  of  the  founding  mothers  of  the  victims' 
rights  movement,  Mrs.  Roberta  Roper.  In  April  1982,  Mrs.  Roper's 
daughter  Stephanie  was  kidnapped,  brutally  raped,  tortured  and 
murdered.  Her  two  murderers  received  sentences  that  would  have 
allowed  them  parole  eligibility  in  less  than  12  years.  As  a  result 
of  her  experience,  she  founded  the  Stephanie  Roper  Committee  and 
Foundation,  of  which  she  is  the  director.  She  is  very  active  in  vic- 
tims' rights  activities  in  Maryland. 

Next  we  have  Ms.  Christine  Long-Wagner.  In  1988,  Ms.  Long- 
Wagner  was  raped  when  a  serial  criminal  known  as  the  Grandview 
rapist  broke  into  her  home  while  she  slept.  As  a  result  of  that  hor- 
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rible  experience,  Ms.  Long- Wagner  became  active  in  victims'  rights 
activities  in  Ohio.  She  is  now  the  chairperson  of  the  Victims'  Rights 
Committee  of  the  Law  Enforcement  Alhance  of  America. 

Finally,  we  have  Mr.  Chet  Hodgin.  Two  of  Mr.  Hodgin's  sons 
were  murdered  in  unrelated  incidents  in  1991  and  1992.  The  first 
son  was  killed  by  a  disgruntled  employee  whom  the  son  had  fired. 
The  second  son  was  killed  by  a  robber  while  delivering  pizzas.  As 
a  result  of  his  experience,  Mr.  Hodgin  has  become  active  in  helping 
victims  in  North  Carolina,  and  is  currently  the  State  vice  president 
of  the  North  Carolina  Victim  Assistance  Network. 

We  welcome  all  of  you  here  today.  We  really  appreciate  your 
being  here.  We  look  forward  to  your  testimony. 

Mrs.  Roper. 

STATEMENT  OF  ROBERTA  ROPER,  DIRECTOR,  STEPHANIE 
ROPER  COMMITTEE  AND  FOUNDATION,  INC. 

Mrs.  Roper.  Grood  morning.  Thank  you,  Chairman  Hyde,  and 
members  of  the  committee.  In  addition  to  directing  the  organiza- 
tion that  bears  our  slain  daughter's  name,  I  also  cochair  the  Na- 
tional Victims'  Constitutional  Amendment  Network.  I  am  honored 
this  morning  to  speak  in  support  of  a  constitutional  amendment  for 
crime  victims'  rights,  on  behalf  of  43  million  Americans  who  were 
victims  of  crime  this  past  year. 

I  believe  the  experience  of  families  like  mine,  clearly  demonstrate 
the  need  to  alter  our  Constitution  to  protect  crime  victims'  rights 
for  all  times.  Fourteen  years  ago,  when  our  daughter  Stephanie 
was  kidnapped,  raped  and  murdered,  our  family  learned  firsthand 
that  equal  justice  under  law  didn't  extend  to  a  crime  victim's  fam- 
ily. As  trusting  citizens,  we  expected  to  be  fully  informed,  to  be 
present  at  trial,  to  be  heard  at  sentencing.  To  our  horror  instead, 
we  were  excluded  fi*om  the  trial,  the  most  important  event  of  our 
lives,  and  at  sentencing,  denied  the  right  to  provide  a  victim  impact 
statement. 

As  parents,  my  husband  and  I  struggled  to  preserve  our  family 
of  four  surviving  children.  For  them,  the  American  dream  was 
shattered.  Everything  they  believed  in,  respected,  was  all  but  de- 
stroyed. Working  over  the  years  to  assist  other  victims  in  families 
has  been  a  major  part  of  our  survival  and  healing. 

Since  1982,  we  have  directed  an  advocacy  and  assistance  organi- 
zation that  is  considered  one  of  the  most  effective  voices  for  victims 
in  our  nation.  Consequently,  we  have  seen  enormous  progress  in 
the  State  of  Maryland  that  has  resulted  in  the  passage  of  44  laws, 
including  a  State  constitutional  amendment  for  victims.  However, 
despite  that  progress,  sadly  today,  those  rights  remain  paper  prom- 
ises. For  too  many  victims,  the  criminal  justice  system  remains 
more  criminal  than  just. 

As  you  know,  the  President's  Task  Force  on  Victims  of  Crime 
first  introduced  and  recommended  a  constitutional  amendment  in 
its  final  report  in  December  1982.  The  task  force  concluded  that 
the  American  criminal  justice  system's  treatment  of  crime  victims 
was  a  national  disgrace.  That  too  often,  victims  were  treated  like 
pieces  of  evidence  used  and  then  thrown  away.  They  recommended 
that  to  restore  an  essential  balance  that  was  missing  the  U.S.  Con- 
stitution would  have  to  be  amended  to  identify  and  to  protect  cer- 
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tain  rights  for  crime  victims,  rights  that  would  not  diminish  those 
of  an  accused  or  convicted  person,  but  would  offer  them  the  same 
protection. 

The  U.S.  Constitution  is  the  supreme  law  of  our  land.  It  sur- 
rounds a  convicted  or  an  accused  person  with  many  protections, 
and  rightly  so.  But  in  regard  to  victims,  it  is  silent.  Until  our  Fed- 
eral Constitution  is  altered  to  balance  this  inequity,  victims  will  al- 
ways be  treated  like  second  class  citizens. 

Every  day,  I,  as  an  advocate  deal  with  individuals,  families  and 
survivors;  individuals  like  Mrs.  Teresa  Baker,  who  is  here  today. 
Teresa's  only  son  was  murdered.  When  her  son's  killer  plead  guilty 
to  second  degree  murder  and  was  sentenced  to  30  years,  no  one  ex- 
plained to  Mrs.  Baker  that  under  the  terms  of  this  plea  agreement, 
her  son's  killer  would  be  reconsidered  and  released  in  less  than 
three  years.  Mrs.  Baker  came  upon  this  information  by  chance. 
Even  though  she  had  fulfilled  her  obligation  to  receive  victim  noti- 
fication, she  came  upon  this  by  chance.  And  as  painful  as  that  dis- 
covery was,  her  comment  was,  "Why  didn't  someone  tell  me  the 
truth?" 

Recently  in  a  triple  homicide  case  in  Maryland,  the  survivors  of 
crime  victims  had  good  reason  to  question  the  effectiveness  of 
Maryland's  crime  victims'  laws  at  the  sentencing  of  their  loved  ones 
killer.  Despite  the  existence  of  a  statute,  requiring  the  preparation, 
acceptance,  and  consideration  of  a  victim  impact  statement  at  sen- 
tencing, the  judge  refused  to  accept  them. 

Clearly,  if  we  are  going  to  preserve  a  criminal  justice  system  that 
protects  all  of  us,  we  should  not  reinjure  those  for  whom  the  sys- 
tem is  most  dependent  upon.  Those  victims,  at  a  minimum,  deserve 
the  right  to  be  informed,  to  be  present,  and  to  be  heard.  We  should 
never  forget  that  while  the  State  may  be  the  legal  victim,  the  State 
is  not  kidnapped,  is  not  raped,  does  not  bleed  or  die.  Victims  suffer 
those  consequences. 

Critics  tell  us  that  we  should  not  tinker  with  our  Constitution. 
We  would  agree  that  constitutions  should  be  amended  only  for  the 
most  serious  reasons.  But  I  ask  you  to  remember  the  wisdom  of  our 
Founding  Fathers.  They  were  creating  a  more  perfect  union,  not  a 
perfect  one.  They  recognized  that  institutions  and  laws  would  re- 
quire the  flexibility  to  change  to  meet  the  needs  of  an  evolving  soci- 
ety. If  that  were  not  so,  black  American  citizens  would  still  be 
someone's  property,  and  women  would  be  deprived  of  the  right  to 
vote.  The  whole  history  of  our  nation  has  taught  us  that  basic 
human  rights  must  be  contained  in  our  fundamental  law,  our  Con- 
stitution. 

Other  critics  say  that  this  amendment  will  cause  an  overwhelm- 
ing burden  to  the  State.  The  truth  is,  there  is  no  evidence  that  a 
phone  call  or  a  letter  will  cause  overwhelming  financial  losses  or 
costs  or  delays.  The  truth  is,  that  as  a  Nation,  we  spend  millions 
for  criminals,  and  pennies  for  victims.  The  reality  is  that  the  ma- 
jority of  the  States  and  the  Federal  Government  have  created  crime 
victims'  funds  based  on  convicted  offender  fines  to  provide  for  the 
delivery  of  victims'  services. 

But  finally,  the  cruelest  and  most  undeserved  opposition  is  voiced 
by  critics  who  say  that  by  allowing  victims  to  be  heard  at  sentenc- 
ing, we  are  going  to  inject  irrelevant  emotion  and  create  classes  of 
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victims.  This  is  blatantly  untrue.  This  is  not  about  the  character 
of  a  victim,  but  the  consequences  of  a  crime  that  someone  has  cho- 
sen to  inflict.  If  my  daughter  had  been  a  prostitute  or  a  homeless 
person,  she  had  the  right  to  be  free  from  violence. 

This  is  about  the  consequences.  When  victims  bring  information 
to  a  sentencing  court  or  to  a  post-conviction  proceeding,  they  are 
bringing  a  voice,  not  a  mandate  or  a  veto.  The  system  retains  the 
discretion  to  decide  the  value  of  that  information  and  to  accept  or 
reject  it.  But  clearly,  every  crime  and  its  consequences  are  dif- 
ferent. 

In  conclusion,  I  ask  you  to  listen  to  the  voices  of  our  people.  Ask 
the  American  people  how  they  would  wish  to  be  treated  if  they 
were  to  become  victims  of  violent  crime.  In  1994,  the  people  of 
Maryland  responded  to  our  constitutional  amendment  with  an 
overwhelming  vote  of  92.5  percent.  I  am  confident  that  your  con- 
stituents will  tell  you  that  it  is  time  to  alter  the  U.S.  Constitution 
to  protect  crime  victims'  rights  for  all  times. 

We  must  remember  that  the  Constitution  belongs  to  the  people. 
When  the  people  enter  into  a  social  contract  with  Government,  at 
a  minimum,  we  expect  protection.  But  when  that  protection  fails, 
we  also  expect  justice  and  fairness,  even  for  crime  victims.  Thank 
you. 

[The  prepared  statement  of  Mrs.  Roper  follows:] 

Prepared  Statement  of  Robert  Roper,  Director,  Stephanie  Roper  Committee 

AND  Foundation,  Inc. 

My  name  is  Roberta  Roper.  I  am  director  of  the  Stephanie  Roper  Committee  and 
Foundation,  Inc.,  a  Maryland  crime  victims'  group  bearing  our  slain  daughter's 
name.  I  also  co-chair  the  National  Victims'  Constitutional  Amendment  Network.  I 
am  honored  to  speak  in  support  of  H.J.  Res.  174,  a  Constitutional  Amendment  for 
crime  victims'  rights  on  behalf  of  forty-three  million  Americans  who  became  victims 
of  crime  this  past  year. 

I  believe  that  the  experiences  of  families  like  mine  clearly  demonstrate  the  need 
to  alter  our  constitution  to  protect  crime  victims'  rights  for  all  time. 

Fourteen  years  ago,  when  our  daughter  Stephanie  was  kidnapped,  raped  and 
murdered,  our  family  learned  first  hand  that  equal  justice  under  law  did  not  extend 
to  a  crime  victim's  family.  As  trusting,  law-abiding  citizens,  we  expected  to  be  kept 
informed  of  all  proceedings,  to  be  present  at  trial  and  to  be  heard  at  sentencing. 
Instead  to  our  horror,  we  were  excluded  from  the  trial,  which  was  the  most  impor- 
tant event  in  our  lives,  and  were  denied  the  right  to  provide  an  impact  state- 
ment at  sentencing.  "One  person  can  make  a  difference  and  every  person  should 
try  .     .     ." 

As  parents,  my  husband  and  I  struggled  to  preserve  our  family  of  four  surviving 
children.  For  them,  the  American  dream  was  shattered.  Everything  they  believed 
in  was  challenged  and  all  but  destroyed.  Over  the  years,  working  to  support  and 
assist  other  victims  and  families,  and  to  improve  the  criminal  justice  system  has 
been  a  major  part  of  our  survival. 

Since  1982,  we  have  led  a  Maryland  advocacy  and  assistance  organization  that 
is  considered  one  of  the  most  efTective  voices  for  victims  in  our  nation.  We  have  seen 

Seat  progress  in  our  state,  and  our  efTorts  have  resulted  in  the  passage  of  forty- 
ur  laws  including  a  state  constitutional  amendment  for  crime  victims'  rights.  Yet 
sadly  today,  those  rights  largely  remain  "paper  promises."  For  too  many  victims  and 
families,  the  criminal  justice  system  remains  more  criminal  than  just  when  it  comes 
to  protecting  their  rights.  Consequently,  the  proposed  federal  amendment,  is  for 
them,  an  issue  whose  time  has  come. 

The  President's  Task  Force  on  Victims  of  Crime  first  recommended  a  constitu- 
tional amendment  in  its  final  report  in  December,  1982.  The  Task  Force  concluded 
that  the  American  criminal  justice  system's  treatment  of  victims  was  a  national  dis- 
grace .  .  .  victims  too  often  were  treated  like  "pieces  of  evidence"  .  .  .  used  and 
then  thrown  away.  They  recognized  that  in  oraer  to  restore  an  essential  balance 
that  was  missing,  the  United  State's  Constitution  would  have  to  be  amended  to 
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identify  and  protect  certain  rights  of  crime  victims  .  .  .  rights  that  would  not  di- 
minish those  of  an  accused  or  convicted  person,  but  would  share  equal  protection 
of  the  law. 

The  United  State's  Constitution  is  the  supreme  law  of  the  land.  It  surrounds  an 
accused  person  with  numerous  protected  rights,  and  ri^tly  so.  However,  it  is  silent 
in  regard  to  victims.  Until  a  federal  constitutional  amendment  is  passed  that  bal- 
ances the  rights  of  a  victim  with  those  of  an  accused  person,  victims  will  remain 
second  class  citizens. 

Everyday,  my  work  as  an  advocate  brings  me  in  contact  with  victims  and  survi- 
vors in  my  state.  Individuals  like  Teresa  Baker,  whose  only  son  was  murdered. 
When  her  son's  killer  pled  guilty  to  2nd  degree  murder  and  was  sentenced  to  thirty 
years,  no  one  explained  that  under  the  terms  of  the  plea  agreement  the  offender 
would  have  a  sentencing  reconsideration  and  be  released  in  less  than  three  years! 
And  while  Mrs.  Baker  fulfilled  the  victim's  requirement  to  request  notification,  she 
came  upon  this  information  by  chance.  As  painful  as  that  discovery  was,  her  pri- 
mary question  was,  "why  didn't  someone  tell  me  the  truth?" 

Survivors  of  victims  in  a  recent  Maryland  triple  homicide  case  had  good  reason 
to  question  Maryland's  victims'  rights  laws  at  the  sentencing  of  their  loved  ones' 
killer.  Despite  a  statute  requiring  the  acceptance  and  consideration  of  written  victim 
impact  statements  at  sentencing,  the  judge  refused  to  accept  them. 

Clearly,  if  we  are  to  preserve  a  criminal  justice  system  that  protects  all  of  us,  we 
should  not  re-injure  those  whom  the  system  is  dependent  upon!  Victims  deserve,  at 
a  minimum,  the  right  to  be  informed,  present  and  heard  at  criminal  justice  proceed- 
ings. We  must  never  forget  that  while  the  state  may  be  the  legal  victim,  the  state 
is  not  kidnapped,  is  not  rap)ed,  does  not  bleed  or  die  .  .  .  people  suffer  these  con- 
sequences. Victims  of  these  crimes  deserve  equal  fairness  ana  justice. 

Critics  tell  us  that  we  must  not  "tinker"  with  the  constitution.  And  we  agree  that 
constitutions  should  not  be  amended  except  for  the  most  serious  reasons.  We  must 
remember  and  respect  the  wisdom  of  our  founding  fathers.  They  were  creating  a 
"more  perfect  union,"  not  a  perfect  one.  They  recognized  that  laws  and  institutions 
would  require  the  ability  to  change  to  meet  the  needs  of  an  evolving  society.  If  that 
were  not  so,  black  American  citizens  would  still  be  someone's  property,  and  women 
would  not  be  able  to  vote!  The  whole  history  of  our  country  had  taught  us  that  basic 
human  rights  must  be  protected  in  our  fundamental  law  .     .     .  our  constitution. 

Other  critics  argue  that  an  amendment  will  create  an  overwhelming  burden  on 
the  states.  The  truth  is  that  there  is  no  evidence  that  the  cost  of  a  pnone  call  or 
letter,  or  applying  a  victim's  rights  has  created  financial  burdens  or  delays.  The 
truth  is  that  our  nation  spends  millions  of  dollars  for  criminal  needs  and  pennies 
for  victims!  The  reality  is  tnat  many  states  and  the  federal  government  have  created 
crime  victim  funds  based  on  convicted  offenders'  fees  to  provide  for  the  delivery  of 
victim  services. 

The  crudest  and  most  undeserved  opposition  is  voiced  by  those  who  say  that  al- 
lowing victims  or  survivors  to  be  heara  at  sentencing  will  inject  irrelevant  emotion 
and  create  classes  of  victims.  This  is  not  about  the  character  of  the  victim,  but  about 
the  consequences  of  the  crime  that  a  convicted  offender  chose  to  inflict!  If  my  daugh- 
ter had  been  a  homeless  person  or  a  prostitute,  she  had  the  right  not  to  be  violated. 
The  information  brought  by  victims  to  sentencing  courts  or  at  post-sentencing  pro- 
ceedings is  not  a  mandate  or  a  veto,  but  a  voice.  The  system  retains  the  discretion 
to  decide  the  value  of  that  information,  and  recognizes  the  that  every  crime  and  its 
consequences  are  different. 

I  urge  all  of  you  to  listen  to  the  law-abiding  citizens  of  our  land.  Ask  the  people 
of  America  how  they  would  wish  to  be  treated  if  they  were  victims  of  crime.  In  1994, 
the  people  of  Maryland  responded  with  an  astounding  92.5%  vote  of  approval  for 
our  amendment.  I  am  confident  that  your  constituents  will  tell  you  that  it  is  time 
to  protect  victims'  rights  for  all  time  in  the  U.S.  Constitution.  Never  before  has 
there  been  a  proposea  law,  bipartisan  in  support,  that  could  make  such  a  significant 
and  positive  difference  in  the  lives  of  so  many  Americans  every  year.  We  must  re- 
memoer  that  the  constitution  belongs  to  the  people.  As  part  of  our  social  contract 
with  government,  the  people  not  only  expect  protection,  but  when  that  protection 
fails,  expect  fairness  and  justice  .     .     .  even  for  crime  victims. 

Mr.  Hyde.  Thank  you,  Mrs.  Roper.  Normally  I  intervene  at  the 
end  of  five  minutes  when  the  red  light  goes  on,  but  your  statement 
was  so  moving  and  compelling,  I  wanted  to  hear  it  all,  as  did  we 
all. 

But  I  would  request,  respectfully,  that  the  other  panelists  try  to 
confine.  I  certainly  won't  cut  you  off.  But  try  to  confine  your  state- 
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merits  to  five  minutes.  As  we  will  have  questions,  we  can  bring 
these  other  things  out.  Your  full  statements  will  be  made  a  part 
of  the  record  without  objection. 

Ms.  Long- Wagner,  I  did  introduce  you  more  fulsomely  before,  so 
I  won't  repeat  it.  Ms.  Long- Wagner. 

STATEMENT  OF  CHRISTINE  LONG-WAGNER,  SECOND  VICE 
PRESIDENT,  LAW  ENFORCEMENT  ALLIANCE  OF  AMERICA 

Ms.  Long- Wagner.  Mr.  Chairman,  and  members  of  the  commit- 
tee, I  am  currently  the  second  vice  president  of  the  Law  Enforce- 
ment Alliance  of  America,  which  is  the  Nation's  largest  coalition  of 
law  enforcement  officers,  crime  victims,  and  citizens.  I  am  the 
chairman  of  the  Victims'  Rights  Committee  of  LEAA.  I  am  also  the 
victim  of  a  vicious  crime  committed  by  a  violent  repeat  serial  rap- 
ist. Today  I  speak  for  LEAA's  more  than  50,000  members,  and  from 
the  very  personal  perspective  of  what  happened  to  me. 

Very  earlv  one  morning  in  August  1988,  I  was  awakened  in  my 
apartment  oy  a  man,  a  man  who  8  years  before  had  raped  two 
other  Ohio  women.  A  man  who  spent  minimal  time  in  prison, 
where  at  taxpayer  expense,  had  earned  a  2-year  college  degree  and 
used  the  prison's  weightlifting  equipment  to  become  a  more  menac- 
ing figure.  The  man  raped  me  repeatedly  for  what  in  real  time  was 
barely  1  hour,  but  in  fact,  was  a  lifetime. 

He  was  apprehended  after  raping  another  Ohio  women,  and  at- 
tempting to  rape  two  more.  What  that  man  did  to  me  and  at  least 
three  other  women  was  foul  and  obscene.  What  the  criminal  justice 
system  did  to  me  after  the  rape  was  humiliating  and  shameful. 

LEAA  supports  the  idea  that  every  defendant  is  innocent  until 
proven  guilty.  However,  an  equally  important  point  needs  to  be  ad- 
dressed, the  fact  that  each  of  us  who  bears  the  physical  and  psy- 
chological scars  of  a  violent  crime  also  have  rights.  The  unfortunate 
truth  is  that  today  victims  of  crime  have  no  Federal  guarantee  that 
we  will  ever  receive  justice,  let  alone  fair  and  equal  treatment. 

LEAA  and  the  Nation's  crime  victims  support  the  accused  right 
to  confront  witnesses.  We  also  ask  only  that  victims  have  a  right 
to  confi-ont  their  assailants.  We  support  the  accused  right  to  due 
process  and  to  counsel.  We  also  ask  that  victims  of  crime  be  given 
the  right  to  fair  and  full  participation  in  the  criminal  justice  proc- 
ess. 

LEAA  supports  the  defendant's  right  to  free  from  unreasonable 
searches  and  seizures.  But  we  ask  that  crime  victims  be  granted 
the  right  to  be  free  from  a  life  of  continued  terror  caused  by  the 
acts  of  violent  offenders.  Let  me  walk  you  through  that  very  violent 
crime,  what  every  violent  crime  victim  experiences,  the  slow  and 
torturous  machinery  of  the  criminal  justice  system. 

Rather  than  being  a  source  of  solace  and  comfort,  it  is  often  a 
process  of  horror,  often  equal  to  that,  the  terror  of  the  crime  itself. 
While  the  violent  crime  is  over  relatively  quickly,  the  frustration, 
the  anger  and  hurt  caused  by  the  criminal  justice  system  more  con- 
cerned with  the  rights  of  criminals,  often  lasts  a  lifetime. 

For  rape  victims,  one  of  our  biggest  fears  is  that  the  sexual  per- 
versions forced  on  us  might  literally  be  a  death  sentence  through 
the  possibility  of  AIDS.  The  man  who  raped  me  was  a  known  and 
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previously  convicted  rapist,  yet  he  could  not  be  made  to  have  an 
HIV  test  for  fear  of  violating  his  rights. 

My  right  to  a  life  without  terror  meant  nothing.  I  was  excluded 
from  the  peace  of  mind  provided  by  a  simple  blood  test.  How  can 
anyone  support  this,  after  seeing  the  carnage  of  rape?  What  rea- 
sonable man  or  woman  can  deny  us  the  right  to  have  our  assail- 
ants tested  for  HIV  or  AIDS  after  they've  seen  the  full  and  brutal 
violence  of  rape:  the  lacerations  on  some  that  run  red  and  blue  jag- 
ged patterns  across  a  face,  a  thigh  or  a  torso;  the  eyes  swollen  gro- 
tesquely shut,  the  beaten  flesh  turned  to  deep  purple;  cheek  bones 
crushed  from  heavy  blows.  And  yet,  in  the  name  of  the  defendant's 
right  to  privacy,  their  right  against  self  incrimination  and  their 
right  to  unreasonable  search  and  seizures,  the  criminal's  rights 
prevail  over  the  victim's. 

Knowing  the  psychological  torment  crime  victims  endure  in  pre- 
paring ourselves  for  the  courtroom  encounters,  defense  attorneys 
often  play  a  postponement  game.  They  hope  this  psychic  torment 
builds  to  a  point  of  unbearable  pressure  so  the  victim  will  surren- 
der. Trust  me  when  I  say  I  know  how  painful  it  is  to  prepare  for 
this,  only  to  have  a  trial  postponed.  It  is  absolute  torture  and  I 
imagine  it  works  for  the  criminal  far  more  often  than  we  know. 
This  is  very  real  and  very  painful,  and  is  the  reason  why  victims 
need  the  right  to  a  speedy  trial. 

As  terrible  as  the  fear  of  being  infected  with  the  deadly  HIV 
virus  was,  the  total  state  of  ignorance  in  which  crime  victims  are 
kept  regarding  the  status  of  the  case  is  equal  or  worse.  Only  days 
before  the  man  who  raped  me  was  sentenced,  did  I  find  out  I  was 
not  going  to  get  the  trial  that  I  wanted  and  expected.  I  was  told 
that  the  man  who  repeatedly  raped  me  was  allowed  to  plea  bargain 
to  lesser  charges.  He  raped  two  women,  assaulted  two  others,  and 
all  of  our  cases  were  combined.  He  was  allowed  to  plead  guilty  to 
lesser  charges. 

I  had  no  opportunity  to  voice  my  objections.  I  had  only  a  few  mo- 
ments prior  to  sentencing  to  deliver  a  brief  statement  on  how  this 
crime  affected  my  life.  Today,  I  am  still  excluded  from  personally 
participating  in  his  parole  hearings.  Had  there  been  a  trial,  I  would 
not  have  been  allowed  to  face  my  assailant  during  any  trial,  save 
for  a  few  moments,  if  and  when  I  would  be  called  upon  as  a  witness 
to  the  crime,  not  as  the  victim,  but  as  a  witness,  as  if  I  had  only 
glimpsed  the  attacker  from  the  safety  of  a  two  story  window.  Other 
than  testifying  as  the  witness,  I  would  have  been  excluded  from  the 
courtroom  during  the  trial  to  protect  his  rights. 

This  amendment  does  not  damage  the  rights  of  those  accused  of 
a  crime.  It  simply  provides  the  crime  victims  to  be  treated  fairly 
and  with  dignity  due  us  as  human  beings  and  citizens.  It  allows 
the  opportunity  to  be  informed  and  present  at  proceedings  involv- 
ing those  who  have  attacked  us.  It  gives  us  a  voice  in  those  pro- 
ceedings. It  gives  us  the  right  to  be  informed  upon  the  release  or 
escape  of  our  attackers.  It  provides  a  basis  for  a  right  to  reasonable 
measures  of  protection  and  further  violence  or  intimidation  by 
these  violent  animals. 

Although  there  may  be  administrative  problems  or  difficulties  in 
protecting  victims'  rights,  I  believe  that  they  will  not  be  any  more 
expensive  or  difficult  than  what  we  have  done  to  protect  criminals' 
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rights.  After  all,  isn't  this  the  real  question:  Don't  honest  citizens 
victimized  by  predators  deserve  the  most  protection  our  society  can 
offer?  Shouldn't  this  be  the  standard  that  our  criminal  justice  sys- 
tem is  measured  against? 

As  a  representative  of  the  Law  Enforcement  Alliance  of  America, 
as  a  woman  whose  husband  is  a  law  enforcement  officer,  and  as  an 
advocate  for  crime  victims'  rights,  and  as  a  crime  victim  myself,  I 
endorse  this  constitutional  amendment.  Crime  victims,  no  matter 
what  State  they  live  in,  should  have  their  rights  protected.  Thank 
you. 

[The  prepared  statement  of  Ms.  Long-Wagner  follows:] 

Prepared  Statement  of  Christine  Long-Wagner,  Second  Vice  President,  Law 
Enforcement  Alliance  of  America 

Mr.  Chairman,  members  of  the  committee,  my  name  is  Christine  Long-Wagner. 
I  am  from  Columbus,  Ohio.  I  am  currently  the  2nd  Vice  President  and  member  of 
the  board  of  directors  of  the  Law  Enforcement  Alliance  of  America,  the  nation's  larg- 
est coalition  of  law  enforcement  officers,  crime  victims,  and  citizens  concerned  over 
the  lack  of  real  justice  in  our  criminal  justice  system.  I  am  the  chairman  of  LEAA's 
Victims'  Rights  Committee.  I  am  also  the  victim  of  a  vicious  crime  committed  by 
a  violent  repeat  serial  rapist. 

I  am  here  today  to  represent  the  views  of  LEAA'S  more  than  50,000  members  on 
the  Constitutional  Amendment  before  us.  And  I  am  here  to  explain  the  need  for  this 
in  a  very  personal  manner. 

Very  early  one  morning  in  August  1988,  I  was  awakened  in  my  apartment  by  a 
man.  A  man  who  eight  years  before  had  raped  two  Ohio  women.  A  man  who  spent 
minimal  time  in  prison  where,  at  taxpayer  expense,  had  earned  a  two-year  college 
degree  and  used  the  prison's  weight-lifting  equipment  to  build  himself  into  an  even 
more  menacing  figure.  A  man  who  raped  me  repeatedly  for  what  in  real  time  was 
barelv  an  hour  but  in  fact  was  a  lifetime. 

A  few  months  later,  he  was  apprehended  after  raping  yet  another  Ohio  woman 
and  attempting  to  rape  two  others.  What  that  man  did  to  me  and  at  least  three 
other  women  was  foul  and  obscene.  What  the  criminal  justice  system  did  to  me  sub- 
sequent to  my  violation  by  that  serial  rapist  was  humiliating  and  shameful.  That 
is  why  I  have  worked  for  years  with  LEAA  to  secure  a  crime  victim's  bill  of  rights. 
That  is  why  I  am  here  before  you  today  testifying  on  behalf  of  the  Resolution  for 
a  Victims'  Rights  Amendment. 

Much  has  been  said  of  every  defendant's  Constitutional  rights.  Nothing  I  have  to 
say  and  nothing  I  have  read  in  both  the  House  and  the  Senate  versions  of  these 
resolutions  infringes  or  erodes  those  rights  in  any  way. 

The  Law  Enforcement  Alliance  of  America  and  I  personally  respect  and  support 
every  defendant  as  innocent  until  proven  guilty.  However,  I  am  here  to  point  out 
that  an  equally  important  counterpoint  to  that  right  needs  to  be  addressed,  namely 
the  fact  that  each  of  us  who  must  bear  thephysical  and  psychological  scars  that 
result  from  violent  crime  also  have  rights.  The  unfortunate  is  that  today,  victims 
of  crime — from  robbery  to  the  most  brutal  and  dehumanizing  crimes — have  no  fed- 
eral guarantee  that  we  will  ever  receive  justice,  let  alone  fair  and  equal  treatment 
under  the  law. 

LEAA  and  the  nation's  crime  victims  support  the  accused's  right  to  confront  wit- 
nesses. We  ask  only  that  we,  the  victims,  have  a  right  to  confront  our  assailants. 
We  support  the  accused's  right  to  due  process.  We  ask  only  that  we  crime  victims 
be  afforded  the  right  to  be  part  of  that  due  process  including  the  right  to  a  speedy 
trial  and  the  right  to  expect  a  fair  sentence  imposed  and  that  the  sentence  imposed 
upon  conviction  is  the  actual  time  that  will  be  served. 

We  support  the  accused's  right  to  counsel.  We  ask  only  that  we  victims  of  crime 
be  given  the  right  to  fair  representation  and  full  participation  in  the  criminal  justice 
process. 

We  support  the  defendant's  right  to  be  free  from  unreasonable  searches  and  sei- 
zures. But  we  ask  that  we  crime  victims  be  granted  the  right  to  be  free  from  a  life 
of  continued  terror  caused  by  the  acts  of  violent  criminals. 

Yet,  today,  crime  victims  like  me  have  virtually  no  rights. 

Prosecutors  are  entrusted  with  representing  the  public's  interests,  with  defending 
the  rights  of  society  against  criminal  predators.  But,  when  push  comes  to  shove,  we 
who  are  crime's  victims  are  treated  as  if  we  are  no  longer  members  of  the  public. 
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We  are  treated  as  society's  outcasts.  And  that  is  wrong,  as  wrong  as  the  crimes  com- 
mitted against  us  in  the  first  place. 

Let  me  walk  you  step-by-step  through  what  every  victim  of  a  violent  crime  experi- 
ences once  the  slow  and  torturous  machinery  of  the  criminal  justice  system  begins 
to  move.  Rather  than  being  a  source  of  solace  and  comfort  for  crime  victims,  it  is 
often  times  a  process  of  unimaginable  horror  oft^n  the  equal  to  the  terror  of  the 
crime  itself.  While  the  violent  crime  is  over  relatively  quickly,  the  frustration  and 
anger  caused  by  a  criminal  justice  system  more  concerned  with  the  rights  of  crimi- 
nals often  lasts  a  lifetime. 

Despite  the  genuine  concern  expressed  by  law  enforcement  officers  and  emergency 
medical  personnel  at  the  initial  crime  scene,  the  process  of  horrors  every  victim  en- 
counters at  the  hands  of  the  criminal  justice  system  begins  almost  from  the  moment 
we  dial  911. 

For  rape  victims,  it  begins  once  we  are  able  to  voice  our  fear  that  the  sexual  per- 
versions forced  upon  us  might  literally  be  a  death  sentence  through  the  possibility 
of  transmission  of  HIV  or  AIDS. 

I  cannot  believe  that  any  judge  or  officer  of  the  court  can  stand  mute  and  dis- 
passionate after  seeing  the  carnage  of  the  rape  of  a  colleague,  friend  or  child.  What 
reasonable  man  or  woman  can  deny  us  the  right  to  have  our  assailants  tested  for 
HIV  or  AIDS  after  they've  seen  the  full  and  brutal  extent  of  the  violence  of  rape: 
the  lacerations  on  some  that  run  red  and  blue  jagged  patterns  across  a  face,  a  thigh, 
a  torso;  the  eyes  swollen  grotesquely  shut,  the  oeaten  Hesh  turned  a  deep  purple; 
cheekbones  crushed  from  heavy  blows;  the  blood  and  mucous  that  covers  flesh  and 
torn  clothing — all  marks  found  on  too  many  rape  victims  immediately  after  being 
violated.  If  they  miss  this  graphic  first-hand  example  then  they  see  or  read  the  re- 
ports of  anal,  oral,  and  vaginal  violations  of  women  and  children  by  sexual  deviates, 
and  in  the  name  of  the  defendant's  right  to  privacy,  right  against  self-incrimination, 
and  right  to  unreasonable  search  and  seizures,  the  concerns  over  the  criminal's 
rights  prevail. 

This  known  and  previously  convicted  rapist,  who  raped  me  and  others  could  not 
be  made  to  take  an  HIV  test  for  fear  of  violating  his  rights.  My  right  to  a  life  free 
from  terror  meant  nothing. 

I  was  excluded  from  the  solace  provided  by  a  simple  blood  test.  I  was  excluded 
from  the  court's  system  of  due  process;  as  a  crime  victim,  I  was  afforded  no  piece 
of  mind,  no  protection,  and  no  resolution.  I  was  excluded  from  the  courtroom.  I  could 
not  face  my  assailant  save  for  a  few  moments  if  and  when  I  would  be  called  upon 
as  a  witness  to  the  crime.  Not  as  the  victim.  But  as  a  witness,  as  if  I  had  only 
glimpsed  the  attacker  from  the  safety  of  a  two  story  window. 

Knowing  full  well  the  extent  of  the  psychological  torment  crime  victims  endure 
in  preparing  ourselves  for  just  such  courtroom  encounters,  defense  attorneys  often 
play  a  postponement  game.  They  hope  the  psychic  torment  within  crime  victims 
builds  to  a  point  of  intolerable  pressure  and  we  will  not  be  able  to  bear  witness. 
Trust  me  when  I  say  I  know  how  painful  it  is  to  prepare  for  such  an  occasion  only 
to  have  the  trial  postponed.  It  is  absolute  psychological  torture.  It  is  very  real  and 
very  painful  and  very  much  the  reason  why  crime  victims  need  the  right  to  a  speedy 
trial. 

As  terrible  as  not  knowing  if  I  was  infected  with  the  deadly  AIDS  causing  virus 
was,  the  total  state  of  ignorance  in  which  crime  victims  are  kept  regarding  the  dis- 
position of  proceedings  against  our  assailants  is  equal  or  worse. 

In  my  case,  eleven  months  after  I  was  raped,  I  did  not  learn  that  the  man  who 
assaulted  me  was  given  the  opportunity  to  plea  bargain  to  lesser  charges  until  the 
day  of  his  sentencing.  I  had  no  opportunity  to  voice  my  objections.  I  had  only  a  few 
moments  just  prior  to  sentencing  to  deliver  a  brief  statement  to  the  judge  regarding 
how  the  crime  affected  my  life. 

Just  as  I  was  given  no  opportunity  to  participate  in  the  system  that  led  up  to  that 
plea  bargain  agreement,  I  also  am  excluded  from  personally  participating  in  future 
hearings  regarding  his  possible  parole. 

I  would  also  add  before  closing  that  even  the  process  of  accessing  Victim  Com- 
pensation Funds  set  aside  by  manv  states  is  a  cold,  impersonal,  and  dehumanizing 
experience.  In  my  case,  the  state  nas  to  conduct  an  investigation  to  determine  if  I 
qualified  for  compensation  for  medical  and  psychological  counseling  fees  resulting 
from  my  being  raped.  This  took  nearly  as  long  as  the  disposition  of  the  case  of  my 
assailant.  And  every  time  I  incurred  further  expenses  related  to  the  incident  I  had 
to  reapply  and  endure  yet  another  nearly  year  long  "investigation"  that  retraced  all 
the  information  that  was  already  on  file  with  the  compensation  authority. 

As  far  as  the  criminal  justice  system  is  concerned,  my  personal  experience,  along 
with  the  experiences  of  tnousands  of  other  victims  each  year,  demonstrates  beyond 


29 

the  shadow  of  a  doubt  that  crime  victims  have  no  place  or  value  in  the  current  sys- 
tem except  as  a  catalyst  to  put  the  criminal  justice  system  into  motion. 

A  close  and  careful  reading  of  this  amendment  reveals  no  infringement  of  the 
rights  of  those  accused  of  crime.  It  simply  asks  that  crime  victims  be  treated  fairly 
and  with  the  dignity  due  us  as  human  beings  and  citizens.  It  allows  us  the  oppor- 
tunity to  be  informed  of  and  be  present  at  proceedings  involving  our  assailants.  It 
gives  a  voice  in  those  proceedings.  It  gives  us  the  right  to  be  informed  upon  the  re- 
lease or  escape  of  our  assailants.  It  provides  statutory  basis  for  our  right  to  "reason- 
able measures"  of  protection  against  further  violence  or  intimidation  by  these  vio- 
lent predators. 

Although  there  may  be  administrative  problems  or  difficulties  in  the  process  of 

firotecting  victims'  rights,  I  believe  that  they  will  not  be  any  more  expensive  or  dif- 
icult  than  what  we've  done  to  protect  crimmal's  rights.  And  after  all,  isn't  this  the 
real  question:  Don't  honest  citizens  who  get  victimized  by  predators  deserve  the 
most  protection  our  society  has  to  offer?  And  shouldn't  this  be  the  standard  for  our 
criminal  justice  system? 

As  a  representative  of  a  law  enforcement  organization  whose  husband  is  a  law 
enforcement  officer,  as  an  advocate  for  crime  victims'  rights  and  as  a  crime  victim 
myself,  I  endorse  this  Constitutional  Amendment  and  I  say  God  bless  you  all  for 
proposing  this  bipartisan  effort  to  restore  the  faith  of  our  citizens  in  our  criminal 
justice  system. 

Mr.  Hyde.  Thank  you,  Ms.  Wagner. 
Mr.  Hodgin, 

STATEMENT  OF  CHET  HODGIN,  STATE  VICE  PRESIDENT, 
NORTH  CAROLINA  VICTIM  ASSISTANCE  NETWORK 

Mr.  Hodgin.  Mr.  Chairman,  members  of  the  committee.  I  am 
Chet  Hodgin.  I  am  a  realtor  in  Jamestown,  NC.  I  am  here  today 
in  support  of  H.J.  Res.  174.  The  first  thing  I  want  to  suggest  is 
that  we  forget  H.J.  Res.  173  because  it  is  a  giant  step  backwards 
for  victims. 

I  am  a  volunteer  for  the  North  Carolina  Victim  Assistance  Net- 
work. I  was  recently  elected  as  State  vice  president.  My  oldest  son 
Keith,  was  the  manager  of  a  cafeteria  in  Asheville,  NC.  In  May 
1991,  an  employee  that  he  had  previously  fired  came  to  my  son's 
condo  one  night  looking  for  revenge.  My  son  was  brutally  mur- 
dered. The  perpetrator  was  tried  and  convicted  of  first  degree  mur- 
der. In  December  1992,  my  next  oldest  son,  Kevin,  was  a  pizza  de- 
livery man  for  a  well-known  national  chain.  While  on  the  job,  he 
was  attacked,  robbed,  and  beaten  by  a  gang  of  six  teenagers.  He 
did  not  resist.  He  gave  them  his  money.  They  continued  to  beat 
him.  As  he  was  leaving — as  they  were  leaving,  while  he  still  lay  on 
the  parking  lot,  they  shot  him  three  times. 

I  have  sat  through  three  full-length  first  degree  murder  trials. 
Not  only  was  I  horrified  at  the  testimony  describing  how  these  ani- 
mals could  savagely  murder  a  human  being,  I  was  appalled  to  see 
that  while  our  justice  system  went  to  great  lengths  to  protect  the 
rights  of  the  defendants,  the  victim  was  virtually  ignored.  It  soon 
became  apparent  that  several  factors  must  be  present  to  make  our 
justice  system  function.  Obviously  we  have  to  have  a  defendant,  or 
there  would  be  no  need  for  a  trial.  Also  a  judge,  and  usually  a  jury 
must  be  on  hand.  Absolutely  essential  are  the  attorneys,  both  pros- 
ecutor and  defense.  Usually  there  are  witnesses,  police  officers. 
When  all  the  elements  are  in  place,  our  trial  can  proceed  and  jus- 
tice can  be  done.  The  one  element  that  is  nonessential  to  our  court 
of  law  is  the  victim. 

Whether  it  is  a  victim  of  robbery,  assault,  rape,  theft,  or  as  in 
my  case,  the  family  members  of  homicide  victims,  we  are  consid- 
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ered  nonessential.  Only  when  you  become  a  victim  do  you  realize 
that  we  have  no  enforceable  rights.  I  don't  mean  to  imply  that  I 
was  mistreated  in  either  Buncombe  County  or  Guilford  County, 
NC.  In  fact,  I  received  very  good  treatment  from  both  of  those  dis- 
trict attorneys  and  their  assistants.  But  as  I  became  more  and 
more  active  with  NC-VAN,  I  learned  that  I  was  indeed  the  excep- 
tion. 

I  received  a  call  one  night  from  a  lady  in  one  of  our  larger  North 
Carolina  cities.  Her  brother  had  been  murdered  a  few  weeks  ear- 
lier. After  seeing  TV  news  stories  about  an  arraignment  hearing  to 
be  held  the  following  day,  she  called  her  DA's  office  for  information. 
She  simply  wanted  to  know  what  is  an  arraignment,  what  does  it 
mean,  was  she  supposed  to  be  present?  She  called  her  DA's  office 
for  information.  Nobody  would  talk  to  her.  She  finally  called  NC- 
VAN  for  help  and  was  referred  to  me.  By  the  time  I  talked  to  her, 
she  was  hysterical. 

Defendants  have  a  right  to  be  given  information  about  how  the 
criminal  justice  system  works.  Victims  don't.  I  talked  to  another 
lady  last  year  who  had  been  raped.  Her  assailant  was  sentenced  to 
20  years.  Two  years  later,  she  was  in  her  neighborhood  grocery 
store,  rounded  the  comer  and  there  he  was.  She  had  no  idea  that 
he  had  been  paroled  and  was  out  on  the  streets  again. 

A  member  of  my  own  community  was  brutally  assaulted  and  dis- 
abled as  a  result.  His  attacker  was  sentenced  to  20  years,  but  was 
ehgible  for  parole  in  2.  Last  fall,  the  defendant  was  scheduled  for 
a  parole  review  the  end  of  October,  but  it  took  the  victim  until  the 
end  of  January  to  find  out  if  the  parole  was  granted.  Victims  have 
no  right  to  be  informed  of  a  defendant's  release  from  incarceration. 

During  the  trial  of  one  of  the  murderers  of  my  son,  the  defense 
was  presenting  several  character  witnesses  to  try  to  convince  the 
jury  that  regardless  of  eye  witness  testimony  about  cold  blooded 
murder,  his  client  was  really  a  nice  person.  Then  he  made  a  motion 
that  I  and  my  family  be  ejected  from  the  courtroom  because  our 
presence  might  prejudice  the  jury.  Defendants  have  a  constitu- 
tional right  to  be  informed  of,  to  be  present,  and  to  be  heard  at 
criminal  hearings.  Victims  do  not.  Defendants  have  the  right  to 
speak  at  a  guilty  plea  or  sentencing  hearing.  Victims  don't. 

A  witness  before  the  President's  Task  Force  on  Victims  of  Crime 
made  this  simple  statement.  "Why  didn't  anyone  consult  me  on  the 
plea  bargain?  I  was  the  one  who  was  kidnapped  and  raped,  not  the 
State  of  North  Carolina."  Victims  have  no  right  to  be  informed  of 
any  plea  negotiations. 

Those  of  us  who  work  as  victim  advocates  are  not  trying  to  less- 
en the  rights  of  the  accused.  But  victims  must  have  equal  rights 
by  law.  The  scales  of  justice  must  weigh  equally  for  both  sides. 
There  are  literally  millions  of  innocent  victims  of  violent  crime  in 
this  country,  people  whose  lives  have  been  irreversibly  altered  by 
acts  of  violence,  men,  women,  children,  families  whose  lives  have 
been  ruined  by  the  acts  of  criminals.  This  is  horrible  enough,  but 
too  often  they  are  victimized  again  by  our  judicial  process.  The 
frustration  and  bitterness  created  for  these  innocent  victims  by  the 
imbalance  of  our  justice  system  is  inexcusable. 

Twenty  States  have  now  amended  their  constitution  to  guarantee 
the  rights  of  victims  of  crime.  People  of  North  Carolina  will  have 
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this  opportunity  to  vote  next  November.  Now  you  have  the  oppor- 
tunity to  balance  the  scales  of  justice.  You  have  the  ability  to  guar- 
antee that  the  rights  of  the  victim  have  constitutional  protection  as 
well  as  those  of  the  accused.  Please,  be  aware  of  the  pain  of  the 
innocents.  Listen  to  the  voices  of  these  crime  victims. 

Today  I  speak  to  you  for  the  millions  of  victims  throughout  our 
country  who  cry  out  for  justice.  On  behalf  of  all  of  the  innocent  vic- 
tims of  violent  crime,  I  urge  you  to  support  a  constitutional  amend- 
ment to  guarantee  our  rights.  Thank  you. 

[The  prepared  statement  of  Mr.  Hodgin  follows:] 

Prepared  Statement  of  Chet  Hodgin,  State  Vice  President,  North  Carouna 
Victim  Assi^ance  Network 

My  name  is  Chet  Hodgin  and  I  am  a  Realtor  in  Jamestown,  North  Carolina.  I 
am  a  volunteer  for  the  North  Carolina  Victim  Assistance  Network  and  I  currently 
serve  as  state  vice  president.  My  oldest  son  Keith  was  the  manager  of  a  cafeteria 
in  Asheville,  N.C.  In  May  of  1991,  an  employee  that  he  had  previously  fired  came 
to  my  son's  condo  one  night  looking  for  revenge.  My  son  was  brutally  killed.  The 
perpetrator  was  tried  and  convicted  of  first  degree  murder. 

December,  1992,  my  next  oldest  son,  Kevin  was  a  pizza  delivery  man  for  a  well 
known  national  chain  of  pizza  stores.  While  on  the  job,  he  was  attacked,  robbed,  and 
beaten  by  a  gang  of  six  teenagers.  He  did  not  resist.  He  gave  them  his  money.  They 
continued  to  beat  him.  As  they  were  leaving,  while  he  still  lay  on  the  parking  lot, 
they  shot  him  three  times. 

I  have  sat  through  three  full  length,  first  degree  murder  trials.  Not  only  was  I 
horrified  at  the  testimony  describing  how  these  animals  savagely  killed  a  human 
being,  I  was  appalled  to  see  that  while  our  justice  system  went  to  great  lengths  to 
protect  the  rignts  of  the  defendants,  the  victim  was  virtually  ignored.  It  soon  be- 
came apparent  that  several  factors  must  be  present  to  make  our  system  function. 
Obviously  we  have  to  have  a  defendant  or  there  would  be  no  need  for  a  trial.  Also 
a  judge  and  usually  a  jury  must  be  on  hand.  Absolutely  essential  are  the  attorneys, 
both  prosecutor  and  defense.  Usually  there  are  witnesses  and  police  ofUcers.  When 
all  of  these  elements  are  in  place,  our  trial  can  proceed  and  justice  can  be  done. 
The  one  element  that  is  non  essential  to  our  court  of  law  is  .  .  .  the  victim. 
Whether  it  is  a  victim  of  robbery,  assault,  rape,  theft,  or  as  in  my  case  the  family 
members  of  homicide  victims,  we  are  considered  non  essential.  Only  when  you  be- 
come a  victim  do  you  realize  that  you  have  no  enforceable  rights. 

I  do  not  mean  to  imply  that  I  was  mistreated  in  either  Buncombe  County  or  Guil- 
ford County,  North  Carolina.  In  fact  I  received  very  good  treatment  from  both  Dis- 
trict Attorneys  and  their  assistants.  But  as  I  became  more  active  with  NC-VAN  I 
learned  that  I  was  the  exception. 

I  received  a  call  one  night  from  a  lady  in  one  of  our  larger  N.C.  cities.  Her  brother 
had  been  murdered  a  few  weeks  earlier.  After  seeing  TV  news  stories  about  an  ar- 
raignment hearing  to  be  held  the  following  day.  She  called  her  D.A.'s  office  for  infor- 
mation. She  simply  wanted  to  know:  What  is  an  arraignment?  What  did  it  mean? 
Was  she  supposed  to  be  present?  She  called  the  D.A.'s  office  for  information  and  no 
one  would  talk  to  her.  She  finally  called  NC-VAN  for  help  and  was  referred  to  me. 
By  the  time  I  talked  to  her  she  was  hysterical.  Defendants  have  a  right  to  be  given 
information  about  how  the  criminal  justice  system  works.  Victims  don't.  I  talked  to 
another  lady  last  year  who  had  been  raped.  Her  assailant  was  sentenced  to  twenty 
years.  Two  years  later  she  was  in  her  neighborhood  grocery  store  and  ran  into  the 
rapist.  She  had  no  idea  that  he  had  been  paroled.  A  member  of  my  own  community 
was  brutally  assaulted  and  disabled.  His  attacker  was  sentenced  to  twenty  years 
but  was  eligible  for  parole  in  two.  Last  Fall  the  defendant  was  scheduled  for  a  pa- 
role review  the  end  of  October.  But  it  took  the  victim  until  the  end  of  January  to 
find  out  if  parole  was  granted.  (It  wasn't)  Victims  have  no  right  to  be  informed  of 
a  defendants  release  from  incarceration. 

During  the  trial  of  one  of  the  murderers  of  my  son,  the  defense  was  presenting 
several  cnaracter  witnesses  to  try  to  convince  the  jury  that  regardless  of  eye  witness 
testimony  about  cold-blooded  murder,  his  client  was  really  a  nice  person.  Then  he 
made  a  motion  that  I  and  my  family  be  ejected  from  the  courtroom  because  our 
presence  might  prejudice  the  jury.  Defendants  have  the  constitutional  right  to  be 
informed  of,  to  be  present  and  to  be  heard  at  criminal  hearings.  Victims  don't.  'De- 
fendants have  the  right  to  speak  at  a  guilty  plea  or  sentencing  hearing.  Victims 
don't.  A  witness  before  the  Presidents  Task  Force  on  Victims  oi  Crime  made  this 
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simple  statement,  "Why  didn't  anyone  consult  me  on  the  plea  bargain?  I  was  the 
one  who  was  kidnapped  and  raped,  not  the  state  of  North  Carolina!"  Victims  have 
no  right  to  be  informed  of  any  plea  negotiations.  Those  of  us  who  work  as  victim 
advocates  are  not  trying  to  lessen  the  rights  of  the  accused.  But  victims  must  have 
equal  rights  by  law.  The  scales  of  justice  must  weigh  equally  for  both  sides. 

There  are  literally  millions  of  innocent  victims  of  violent  crime  in  this  country. 
People  whose  lives  nave  been  irreversibly  altered  by  acts  of  violence.  Men,  women, 
children,  families  whose  lives  have  been  ruined  by  the  acts  of  criminals.  This  is  hor- 
rible enough.  But  too  oflen  they  are  victimized  again  by  our  judicial  process.  The 
frustration  and  bitterness  created  for  these  innocent  victims  by  the  imbalance  of  our 
justice  system  is  inexcusable. 

Twenty  states  have  now  amended  their  constitution  to  guarantee  the  rights  of  vic- 
tims of  crime.  The  people  of  North  Carolina  will  have  the  opportunity  to  vote  for 
an  amendment  next  November. 

Now  you  have  the  opportunity  to  balance  the  scales  of  Justice.  You  have  the  abil- 
ity to  guarantee  that  the  rights  of  the  victim  have  constitutional  protection  as  well 
as  those  of  the  accused. 

Please,  be  aware  of  the  pain  of  the  innocents.  Listen  to  the  voices  of  these  crime 
victims.  Today  I  speak  to  you  for  the  millions  of  victims  throughout  our  country, 
who  cry  out  for  justice.  On  behalf  of  all  of  the  innocent  victims  of  violent  crime,  / 
urge  you  to  support  a  constitutional  amendment  to  guarantee  our  rights. 

Mr.  Hyde.  Thank  you  very  much,  Mr.  Hodgin.  We  will  now  ask 
for  questions  from  the  members  of  the  committee  who  will  be  lim- 
ited rather  strictly  because  we  have  another  panel,  and  then  we 
have  one  this  afternoon. 

So,  Mr.  Conyers. 

Mr.  Conyers.  Thank  you  very  much,  Mr.  Chairman.  I  congratu- 
late and  applaud  and  admire  these  three  persons  before  us  today. 
It  doesn't  take  much  imagination  to  appreciate  the  courage  and  for- 
titude in  which  these  tragedies  have  changed  vour  life,  but  you 
have  still  gone  on  to  determine  that  you  would  change  this  system 
so  that  others  wouldn't  go  through  what  you  have. 

Let  me  ask  you,  Mr.  Hodgin,  are  there  any  victim  rights  laws  in 
the  State  of  North  Carolina  now? 

Mr.  Hodgin.  Not  that  I'm  aware  of,  Mr.  Conyers.  We  are  at  the 
mercy  of  the  individual  district  attorneys  and  judges. 

Mr.  Conyers.  OK  Let  me  ask  you  about  distinctions  you  draw 
between  173  and  174. 

Mr.  Hodgin.  Sir,  173  carries  the  qualifying  phrase,  "to  ensure 
that  victims  of  crime  are  treated  with  fairness,  dignity,  respect" 
and  so  forth  and  so  on,  "unless  the  court  determines  there  is  good 
cause  for  the  victim  not  to  be  present  to  comment  at  any  such  pro- 
ceedings involving  release,  the  acceptance  of  plea  agreement  with 
the  defendant"  et  cetera,  et  cetera.  So  on  the  one  hand,  it  would 
give  us  rights,  and  then  immediately  rescind  it. 

Mr.  Conyers.  That's  173? 

Mr.  Hodgin.  Yes,  sir. 

Mr.  Conyers.  OK,  so  your  recommendation  to  the  committee  is 
that  we  concentrate  our  attention  on  174? 

Mr.  Hodgin.  Absolutely. 

Mr.  Conyers.  I  also  should  congratulate  the  two  ladies  before  us 
because  I  am  sure  as  a  direct  result  of  their  activity  and  organiza- 
tion, there  are  victim  rights  laws  in  both  Ohio  and  Maryland.  I'd 
invite  both  of  you  to  comment  on  the  nature  of  these  laws,  the  ex- 
tent of  their  coverage,  and  what  you  think  of  them. 

Mrs.  Roper.  Despite  the  strength  of  certain  laws  in  Maryland 
and  a  constitutional  amendment,  I  think  we  still  have  to  best  de- 
scribe them  as  a  roll  of  the  dice.  A  victim  discovers  that  it  is  not 
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their  case.  They  may  not  hire  an  attorney.  They  are  totally  depend- 
ent upon  the  prosecutor  to  not  only  advocate  for  the  State,  but  for 
them.  Unfortunately  that  isn't  always  true. 

Additionally — I  think  if  there  is  one  single  problem  even  today  in 
Maryland,  it's  that  most  crime  victims  don't  know  they  have  rights, 
so  consequently  they  don't  even  recognize  when  they  are  violated. 
No  one  has  told  them. 

Mr.  CoNYERS.  Thank  you  verv  much. 

Ms.  Long-Wagner.  If  I  might,  in  Ohio,  sir,  what  I  feel  a  lot  of 
these  things  are,  are  it  looks  good  on  paper  and  it  doesn't  come  out 
in  the  case.  I  believe  in  Ohio  now  the  HIV  testing  can  be  done, 
where  in  my  case  it  was  not.  One  thing  that  I  know  is  not  good 
in  Ohio,  their  victims'  compensation. 

When  I  applied  for  compensation,  it  took  nine  months  for  them 
to  investigate  my  case,  give  me  a  case  number,  all  this,  make  sure 
I'm  deserving  of  this  money  for  counseling,  is  mainly  what  I  used 
this  for.  I  applied  two  more  times  after  that.  You  would  think  with 
a  case  number  and  all  included,  things  would  move  along.  It  took 
me  8  to  9  months  both  of  those  two  additional  times.  This  needs 
desperate  help. 

I  still  cannot  be  in  the  courtroom  during  a  trial.  He  will  be  up 
for  his  first  parole  hearing  in  a  year.  I  am  not  allowed  in  that  pa- 
role hearing. 

Mr.  CoNYERS.  Can  you  communicate  your  views  to  the  parole 
board  or  to  the  court? 

Ms.  Long-Wagner.  Absolutely.  I  have  spoken  to  the  head  of  the 
parole  board.  I  don't  know  if  we  can  get  it  done  in  a  year  so  I  have 
that  right  or  not.  Right  now  I  go  in  a  month  before,  I  talk  to  two 
people.  They  put  it  on  microfilm.  If  the  people  have  time  on  the  day 
they  do  his  parole  hearing,  they  may  look  at  it.  They  may  not  have 
time.  I  feel  I  deserve  the  right  to  tell  them  what  he's  done  to  me, 
not  look  at  his  record  of  good  behavior  in  prison. 

Mr.  CoNYERS.  Thank  you  so  very  much. 

Mr.  Hyde.  Thank  you,  Mr.  Conyers.  Mr.  Moorhead. 

Mr.  Moorhead.  Thank  you.  It's  difficult  to  listen  to  this  testi- 
mony without  feeling  really  shaken  about  things  that  you've  gone 
through.  I  practiced  law  for  a  lot  of  years  before  I  came  to  Con- 
gress. Not  much  criminal  law,  but  some  of  the  things  that  you've 
gone  through  are  things  that  no  one  should  have  to.  I  can  not  be- 
lieve that  we  would  refuse  to  give  the  victim  of  a  rape  the  right 
to  have  an  HIV  test  of  the  person  that  perpetrated  that  rape  after 
he's  been  convicted.  That's  something  that's  just  tragic  not  to  per- 
mit. 

One  of  our  problems  is  we  are  too  squeamish  to  give  the  ade- 
quate penalty  to  these  horrible  murderers  that  we  have  in  our 
country.  We  keep  recycling  them  one  after  another.  Many  of  them 
have  committed  a  series  of  murders.  We  just  continue  to  let  it  hap- 
pen. 

One  thing  I  am  wondering,  I  would  like  each  one  of  you  to  tell 
me  how  your  situation  would  have  been  different  if  this  constitu- 
tional amendment  were  adopted,  what  it  could  have  changed. 

Mrs.  Roper.  Well,  under  Maryland  law  today,  victims  do  have  a 
right  to  be  informed,  present  and  heard,  but  again,  essentially  it's 
a  roll  of  the  dice.  And  if  the  accused  person  chooses  to  raise  his 
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Federal  constitutional  right  over  a  victim's  State  constitutional 
right,  the  offender  would  always  trump  the  victim's  right. 

It  is  vastly  different  today  than  in  1982,  but  again,  the  people 
that  I  come  into  contact  with  on  a  daily  basis,  really  represent  a 
trickle,  a  handful  of  victims  who  are  informed  of  their  rights.  We 
need  to  make  sure  that  every  State  has  a  basic  standard  of  rights 
for  crime  victims. 

Mr.  MOORHEAD.  Ms.  Wagner. 

Ms.  Long-Wagner.  In  my  situation  as  a  rape  victim,  one  thing 
you  deal  with  that's  very  difficult  is  needing  control  again.  You 
have  had  this  control  taken  away  from  you  during  this  period.  You 
are  desperate  for  some  control.  If  I  had  had  first  of  all,  this  AIDS 
test  done.  I  had  to  wait  three  months  for  my  own  to  be  done.  I  had 
a  test  that  was  negative.  I  then  repeated  it  in  3  more  months  and 
it  was  negative.  But  during  this  time,  it  would  have  helped  me  im- 
mensely to  know  that  he  was  tested  and  it  was  negative. 

Control  goes  back  to  the  fact  that  I  never  was  sat  down.  Plea 
bargaining  was  not  explained  to  me.  They  didn't  say  you  have  a 
choice  here.  If  you  want  a  trial,  let  us  know,  and  maybe  the  judge 
then  can  make  the  decision.  Yes,  I  want  one,  and  he  would  make 
the  decision  are  we  going  to  have  one  or  not,  but  he  would  know 
my  feelings.  The  judge  never  heard  my  feelings.  I  desperately 
wanted  this  man  to  go  through  a  trial. 

Mr.  MoORHEAD.  How  were  you  treated  by  the  police  and  by  the 
investigating  officers? 

Ms.  Long-Wagner.  The  police,  they  were  the  best  in  the  long 
line  of  what  I  went  through.  They  were  very  considerate.  They 
were  excellent.  They  gave  me  control.  The  officer  that  took  me  to 
the  hospital,  I  asked  could  I  clean  up  this  mess  quickly  as  best  I 
could,  this  fingerprint  stuff  that  was  everywhere.  I  mean  I  was  in 
a  daze.  He  said,  "You  take  all  the  time  you  need."  That  little  bit 
of  control. 

Then  when  I  had  my  examination  in  the  hospital,  I  said,  "I  as- 
sume you  are  going  to  want  my  fingerprints  eventually  because 
they  are  all  over  that  bed  and  the  bed  frame  I  put  together."  He 
said,  "Yes,  but  it  can  wait."  I  said,  "I'd  rather  get  it  done  today." 
That  was  a  little  bit  more  control.  I  got  to  choose.  So  they  did  an 
excellent  job. 

It  was  further  down  in  the  court  system  that  everything  went 
down  hill. 

Mr.  MooRHEAD.  Mr.  Hodgin. 

Mr.  HoDGLN.  Sir,  as  I  stated  earlier,  I  was  extremely  fortunate. 
I  had  good  rapport  with  the  district  attorney's  offices  in  the  two 
counties  that  I  was  involved  in.  But  only  after  I  got  involved  with 
the  victim  assistance  network,  working  as  a  victim  advocate  did  I 
become  aware  of  all  the  problems  that  existed.  I  began  getting  calls 
from  people  all  over  the  State  telling  me  their  personal  experi- 
ences, and  did  I  realize  that  we've  got  a  long  ways  to  go. 

My  biggest  personal  experience  was  sitting  in  the  courtroom  and 
observing  that  the  system  was  bending  over  backwards  to  protect 
the  rights  of  the  defendant,  which  I  have  no  problem  with.  But 
they  wouldn't  even  hear  from  our  side  as  to  what  sort  of  son  my 
son  was,  and  so  forth.  But  it's  just  the  accumulation  of  stories  that 
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I  heard  from  all  over  the  State  that  I  decided  that  no,  I've  got  to 
work  to  get  this  changed. 

Mr.  Hyde.  The  gentleman's  time  has  expired.  Does  Mr.  Schumer 
have  any  questions  at  this  time? 

Mr.  Schumer.  Mr.  Chairman,  I  don't  have  questions.  I  have  a 
great  deal  of  sympathy  for  what  these  folks  have  gone  through.  I 
reahze  we  have  to  do  something  on  victims'  rights. 

Mr.  Hyde.  I  thank  the  gentleman.  Mr.  Reed. 

Mr.  Reed.  Mr.  Chairman,  I  want  to  thank  the  witnesses  for  their 
testimony,  and  if  they  have  anything  additionally  to  add,  this 
might  be  an  appropriate  time.  But  I  have  no  specific  questions. 

Mrs.  Roper.  If  I  may 

Mr.  Hyde.  Mrs.  Roper. 

Mrs.  Roper.  Mr.  Moorhead  mentioned  something  about  punish- 
ment. I  would  like  to  distinguish  between  punishment  and  what  it 
is  victims  want,  because  too  often  the  two  are  mixed  together.  Even 
more  important  than  punishment  is  how  we  treat  people  as  human 
beings,  as  Christine  said  about  this  control.  Not  being  treated  like 
a  piece  of  evidence,  but  as  a  human  being  deserving  of  basic  human 
rights  and  satisfaction  with  the  process. 

Mr.  Hyde.  I  thank  the  gentlelady.  Mr.  Gekas. 

Mr.  Gekas.  I  thank  the  Chair.  I  want  to  ask  a  question  that 
would  be  answerable  by  anv  one  or  all  three  of  the  witnesses.  But 
first,  I  want  to  outline  to  tne  witnesses  who  have  come  forth  that 
we  have  done  a  great  deal  as  legislators  both  on  the  State  level  and 
in  Congress  on  the  whole  array  of  victims'  rights.  The  gentleman 
from  Michigan  who  spoke  earlier  and  I  in  the  committee  that  was 
relevant  at  that  time,  developed  legislation  on  rape  crisis  and  the 
State  organizations  that  needed  additional  funding  for  that,  and 
similar  organizations  expanded  their  resources  and  their  powers,  et 
cetera. 

I  as  a  prosecutor  in  Pennsylvania  was  instrumental,  I  believe. 
My  ego  tells  me  I  was  instrumental  in  a  lot  of  changes  of  the  law 
then  on  child  abuse  victims,  a  whole  list  of  things.  Recently  in 
1994,  we  took  an  extraordinary  step  of  allowing  the  right  of  allocu- 
tion, meaning  that  a  victim  would  have  a  right  to  have  a  statement 
at  times  of  sentencing  and  all  of  that.  So  we  have  covered  a  lot  of 
the  items  that  are  called  for  in  this  constitutional  amendment. 

Yet  I  have  great  doubts  about  the  constitutional  amendment,  I 
must  tell  you.  But  I  wanted  you  to  know  this  little  background, 
that  I  don't  attack  it  as  some  kind  of  outside  source  that  has  no 
feeling  for  victims'  rights,  because  I  have  worked  all  my  adult  life 
on  behalf  of  victims'  rights,  particularly  as  a  prosecutor.  For  in- 
stance, Mrs.  Roper  stated  and  this  is  the  most  anguishing  feature 
of  victims'  abuses  in  my  judgment,  that  she  was  barred  from  the 
trial.  I  think  that  that  same  thing  happened  to  one  of  the  other 
witnesses,  but  at  least  to  Mrs.  Roper.  Well,  if  we  adopted  this  con- 
stitution, there  would  be  no  guarantee  that  you  would  be  able  to 
be  at  that  trial. 

If  your  case  started  all  over  again,  according  to  the  language  of 
the  constitutional  amendment  proposed,  it  says  "and  to  be  present 
at  every  stage  of  the  public  proceedings  unless  the  court  deter- 
mines there  is  good  cause  for  the  victim  not  to  be  present."  We  as- 
sume, giving  benefit  of  the  doubt  to  the  court,  that  the  exclusion 
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of  yourself  from  that  particular  trial  was  based  on  an  exercise  of 
discretion  on  the  part  of  the  judge  that  he  felt  was  best  in  the  bal- 
ance of  that  case.  Nothing  that  we  do  in  this  constitution  would 
change,  allowing  that  discretion  to  apply  if  this  amendment  be — 
I  just  wanted  you  to  be  aware  of  that.  Therefore,  it  may  be  an  exer- 
cise in  good  feeling,  without  really  accomplishing  something  to 
have  this  adopted. 

Also 

Mr.  Canady.  Would  the  gentleman  yield  briefly? 

Mr,  Gekas.  Who  asked? 

Mr.  Canady.  Down  here. 

Mr.  Gekas.  Yes.  I'll  yield. 

Mr.  Canady.  I  think  you  have  hit  on  a  point  that  is  important. 
However,  there's  a  difference  between  the  two  amendments.  As  one 
of  the  witnesses  pointed  out  earlier,  that  is  a  feature  of  H.J.  Res 
173,  which  is  not  contained  in  174. 

Mr.  Gekas.  All  right.  The  other  thing  that  I  want  to  just  point 
out  to  Ms.  Long-Wagner,  I,  like  the  gentleman  from  California  am 
deeply  distressed  about  the  HIV  test  issue.  Nothing  in  this  con- 
stitutional amendment,  in  my  judgement,  would  guarantee  that  to 
be  a  mandatory  occurrence.  I  may  be  wrong,  and  maybe  we  can 
read  into  it.  But  the  point  is,  that  that's  a  separate  type  of  issue. 
I'm  on  your  side  on  that,  but  this  amendment  does  not  help 
produce  that  result. 

And  speedy  trial.  That  bothers  me.  We  have  the  sanction  now  on 
speedy  trial  on  the  prosecutor,  that  he  must  within  x  number  of 
days  Dring  a  prosecution  or  suffer  the  case  to  be  thrown  out.  Now 
the  prosecution  can  ask  for  a  delay  based  on  the  unavailability  of 
a  witness,  a  witness  who  is  hospitalized  or  whatever,  to  defeat  that 
time  restriction.  How  will  it  work  on  the  other  side?  What  sanction 
would  there  be  if  a  speedy  trial  isn't  given  to  the  victim  of  a  crime? 
Who  would  be  punished,  the  judge  or  the  prosecutor?  Who  would 
be  punished?  A  quick  answer  to  that. 

Mrs.  Roper.  It  would  create  a  parallel  right,  but  the  court  would 
still  have  the  ability  to  decide,  just  as  they  decide  when  the  defense 
asks  for  a  continuation.  It  just  recognizes  that  if  a  victim  doesn't 
have  a  right  to  a  speedy  trial,  memories  fade,  people  get  discour- 
aged, they  don't  cooperate  with  the  system. 

I  want  to  make  one  other  point  about  your  reference  to  the  dif- 
ference in  the  language  of  the  two  proposed  amendments,  and  that 
in  fact,  it  would  not  be  a  remedy  because  it  calls  for  cause,  good 
cause  being  established.  The  difference  in  placing  a  victims'  rights 
within  our  Constitution  is  that  they  have  standing,  legal  standing 
to  even  test  the  law.  Maybe  not  always  get  the  results  we  want, 
but  to  be  able  to  test  the  law  just  as  an  accused  person  may  test 
the  law  today. 

I  think  we  need  to  ask  ourselves  why  the  rights  of  an  accused 
person  or  a  convicted  offender  works.  Its  because  the  Constitution 
requires  it.  In  my  case,  my  husband  and  I  were  excluded  from  the 
trial  because  we  were  subpoenaed  as  witnesses.  Now  we  had  no 
evidentiary  material  to  bring  to  the  case,  but  because  in  1982  no 
one  questioned  the  rule  on  witnesses,  it  was  automatically  invoked. 
The  judge  never  even  addressed  whether  there  was  good  cause  for 
our  exclusion.  This  was  a  typical  abuse  of  the  sequestration  rule, 
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when  the  rule  on  witnesses  would  apply  to  anyone  who  was  sub- 
poenaed, whether  they  had  any  basis  for  exclusion  or  not. 

Mr.  Hyde.  The  gentleman's  time  has  expired.  Mr.  Berman.  Do 
you  have  any  questions? 

Mr.  Berman.  No. 

Mr.  Hyde.  Mr.  Coble. 

Mr.  Coble.  I  thank  the  chairman.  I  thank  you  all  for  being  here, 
Mr.  Hodgin,  in  particular,  from  Jamestown.  I  think  you  live  in  my 
district,  although  Jamestown  is  located  in  two  congressional  dis- 
tricts now. 

Chairman  Hyde  previously  said,  and  I  will  reiterate  your  words, 
Mr.  Chairman.  This  testimony  had  indeed  been  moving  and  com- 
pelling. 

Mr.  Hodgin,  in  the  case  of  your  sons,  were  Buncombe  and  Guil- 
ford Counties  the  two  counties  involved? 

Mr.  HoDGEN.  That  is  correct,  sir. 

Mr.  Coble.  If  I  recall,  you  said  you  were  not  displeased  with  the 
way  it  was  handled  by  the  "officials"? 

Mr.  Hodgin.  No.  I  was  very  pleased  in  my  case. 

Mr.  Coble.  Mrs.  Roper,  you  said  earlier  that  many  people  sug- 
gested we  don't  tinker  with  the  Constitution.  I  agree.  But  if  people 
don't  believe  in  doing  that,  and  I  am  one  who  does  not  believe  in 
rushing  to  change  the  Constitution  each  change  the  Supreme  Court 
may  hand  down  an  opinion  that  doesn't  strike  my  fancy.  But  I 
think  this  is  an  issue  where  revisiting  the  Constitution  is  justified, 
because  I  think  victims  for  too  long  have  been  ignored. 

We  have  gone  to  great  extremes  to  protect  the  rights  of  the  crimi- 
nal, the  wrongdoer.  I  have  no  quarrel  with  that.  But  I  do  have 
quarrel  with  the  fact  that  victims,  as  you  all  have  so  convincingly 
told  us  today,  are  out  in  the  anteroom,  or  maybe  not  even  in  the 
courtroom  or  the  courthouse  for  that  matter.  You  are  off  way  out 
yonder  while  "justice"  is  being  handed  down  by  the  powers  that  be. 

I  think  one  of  the  problems,  and  I'm  thinking  aloud  now  for  the 
benefit  of  the  panel,  may  be  for  you  go  to  trial  and  you  get  a  judge 
and  a  district  attorney  who  may  want  to  move  the  clarious  cal- 
endar. So  he  calls  the  parties  up  to  the  table.  Well  let's  go  for  a 
lesser  crime  and  get  this  over  with.  That  is  no  way  for  justice  to 
be  dispensed,  in  mv  opinion.  Mrs.  Roper,  as  you  said,  the  criminal 
justice  system  has  Become  more  criminal  than  just. 

What  sort  of  sentences,  Mr.  Hodgin,  were  awarded  to  the  mur- 
derers of  your  two  sons? 

Mr.  Hodgin.  In  Buncombe  County,  Representative  Coble,  there 
was  one  individual  involved.  He  was  convicted  of  first  degree  mur- 
der. He  received  a  life  sentence  which  would  enable  him  to  be  eligi- 
ble for  parole  in  20  years. 

In  the  High  Point  case  in  the  six  individuals,  there  were  two 
tried  for  first  degree  murder  and  convicted.  Both  received  life  sen- 
tences. The  remaining  four  had  plea  bargains  for  lesser  sentences 
in  return  for  testifying  against  the  main  two. 

Mr.  Coble.  Mr.  Chairman,  you  know  many  folks  may  say  well 
here  we  are  trying  to  federalize  another  law  because  there  are 
State  remedies  available.  But  I  have  been  told,  and  I  think  cor- 
rectly so,  you  all  have  implied  this,  that  in  many  instances,  if  a 
State  district  attorney  or  a  State  solicitor  or  prosecutor  fails  to 
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carry  forward  as  required  by  the  particular  statute,  victims  have 
no  right  to  address  that  matter. 

You  said,  Ms.  Long-Wagner,  in  response  I  think  to  the  gentleman 
from  Michigan,  you  are  permitted  to  share  your  views  with  the  pa- 
role commission  in  written  form  or  perhaps  by  telephonically.  But 
that's  not  nearly  so  convincing  as  having  you  there  eyeball  to  eye- 
ball, looking  these  commissioners  in  the  eye. 

Mr.  Chairman,  I  think  this  has  been  a  very  worthwhile  hearing. 
I  have  done  more  talking  than  questioning.  But  I  am  just  reviewing 
what  you  all  said.  Since  my  yellow  light  illuminates,  do  you  all 
want  to  add  anything  quickly  before  the  chairman  muzzles  me? 

Ms.  Long-Wagner.  Excuse  me.  I  have  one  comment.  This  goes 
back  to  the  other  comment  about  the  HIV  testing.  One  thing  I  have 
to  say  about  this  for  you  today  is  this  amendment  is  not  etched  in 
stone  yet.  So  I  am  asking  you  to  put  that  in  there. 

Mr.  Coble.  Well,  I  really  thank  you  all  for  coming. 

Mr.  Chairman,  Mr.  Hodgin  very  wisely  I  think  made  a  distinc- 
tion between  the  two  resolutions.  I  don't  mean  to  speak  for  the 
chairman,  but  I  don't  think  we're  wedded  to  either  of  these  two  ver- 
sions at  this  point.  Are  we,  Mr.  Chairman? 

Mr.  Hyde.  No,  sir.  The  amendment,  the  draft  of  the  amendment 
is  really  a  work  in  progress.  It  is  constantly  being  revised  with  the 
Justice  Department  and  with  our  Senate  colleagues.  Our  final 
product  I  think  will  be  something  we  can  all  be  proud  of.  Your  tes- 
timony will  add  greatly  to  it. 

Mr.  Coble.  Mr.  Hodgin,  I  thank  you  for  noticing  that. 

Mr.  Hyde.  Mrs.  Roper  wants  to  say  something. 

Mrs.  Roper.  I  just  wanted  to  underscore  something  that  Con- 
gressman Gekas  mentioned  earlier.  I  would  be  the  first  to  applaud 
the  progress  made  by  the  Federal  Government  and  the  various 
States  in  enacting  legislation.  But  I  also  want  to  stress  what  Sen- 
ator Feinstein  said,  that  they  represent  a  patchwork  of  rights. 
What  this  amendment  does  is  establish  a  national  standard. 

Mr.  Hyde.  Mrs.  Roper,  when  the  rights  of  the  defendant  are  in 
the  Constitution,  the  rights  of  the  victim  ought  to  be  in  the  Con- 
stitution and  have  equal  dignity.  There  is  more  to  a  trial  than  just 
the  defendant.  There  is  justice.  So  I  have  no  problem  with  that.  I 
think  the  other  arguments  are  really  specious. 

Mr.  CoBiJC.  Mr.  Chairman,  I  thank  you,  and  I  thank  the  panel. 
For  the  panel's  benefits,  our  chairman  sees  red  when  that  red  light 
illuminates,  so  I'm  going  to  back  off. 

Thank  you,  Mr.  Chairman. 

Mr.  Hyde.  The  gentleman  from  Virginia,  Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  I  want  to  thank  the  wit- 
nesses, because  it's  testimony  like  this  that  reminds  us  of  our  re- 
sponsibilities as  to  what  we're  doing  and  the  effect  it  has  on  people. 

Listening  to  the  stories,  it's  obvious  that  during  your  proceed- 
ings, you  were  mistreated.  I  have  concerns  similar  to  the  gen- 
tleman from  Pennsylvania  as  to  whether  a  constitutional  amend- 
ment is  necessary  to  deal  with  them  or  whether  or  not  they  can  be 
dealt  with  statute.  For  example,  in  the  question  of  the  HIV  test, 
the  gentleman  from  California  pointed  out  that  there  ought  to  be 
no  prohibition  against  testing  after  conviction.  The  problem  with 
HIV  is  that  by  the  time  the  conviction  has  come  along,  the  nature 
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of  the  disease  and  the  treatment  is  you've  missed  a  lot  of  oppor- 
tunity for  treatment.  You  need  to  know  immediately.  There  you 
have  a  very  serious  conflict  of  someone  that's  been  accused,  not 
convicted,  and  your  need  to  know  as  early  as  possible.  Virginia  has 
dealt  with  this  where  you  can  have  a  very  early  hearing  to  deter- 
mine probable  cause.  You  can  get  the  accused  tested  at  that  point. 
Your  test  at  three  months  and  what  not  is  useless,  because  if 
you've  been  infected,  it  wouldn't  show  up  in  three  months. 
Ms.  Long-Wagner.  That's  what  they  told  me  actually. 
Mr.  Scott.  So  you've  got  to  wait  6  months  for  your  test  to  show 
anything.  You  need  to  know  from  the  assailant  what  his  test 
shows.  That's  information  you  need.  By  statute,  we  were  able  to 
balance  those  competing  interests,  without  having  to  wait  for  a 
conviction.  •  i     mi- 

Likewise,  there  are  other  rights  that  have  been  dealt  with.  Ihe 
idea  that  you  can  yank  the  family  out  of  the  courtroom  because  all 
of  the  witnesses  are  excluded  so  they  can't  tailor  their  testimony 
as  you  go  along,  a  lot  of  defense  lawyers  in  Virginia  would  sub- 
poena the  entire  family  to  get  them  out  of  the  courtroom.  You  can't 
do  that  anymore  by  statute.  People  don't  have,  as  in  your  case,  evi- 
dentiary information  to  present.  You  can't  be  tricked  out  of  the 
courtroom  on  that  ploy.  So  you've  been  able  to  deal  with  that  on 
statute.  . 

The  question  that  arises,  and  I  think  Mrs.  Roper,  you  mdicated 
it,  is  what  happens  when  the  victim's  rights  and  the  defendant's 
rights  clash.  You  indicated  if  the  victim  is  on  statute  and  the  de- 
fendant is  on  constitutional  grounds,  the  constitutional  will  trump 
the  victim.  Is  it  your  suggestion  that  the  defendant's  rights  not  be 
able  to  trump  the  victim's  rights  if  they  are  both  constitutionally 
orotected? 

Mrs.  Roper.  No.  It  is  not  our  understanding.  By  creating  parallel 
rights  in  our  Constitution  for  a  victim  as  well  as  an  accused  per- 
son, we  allow  the  system  to  test  that  right.  As  I  indicated  earlier, 
clearly  there  are  certain  times  when  the  victim  will  lose.  But  right 
now,  they  don't  even  have  an  opportunity  to  test  the  law  because 
under  our  Constitution,  we  don't  exist. 

I  am  always  reminded  of  this  need  by  looking  at  the  words 
etched  in  our  Supreme  Court  facade:  "equal  justice  under  the  law." 
It  doesn't  include  us  victims. 

Mr.  Scott.  Well,  is  it  your  suggestion  that  certain  defendants 
rights  would  be  trumped  by  victim's  rights?  For  example,  the  right 
to  double  jeopardy?  If  a  victim  has  not  been  appropriately  con- 
cluded, could  you  trump  his  right  to  double  jeopardy  if  he  was  not 
convicted  the  first  go  round?  ,  v       • 

Mrs.  Roper.  Under  a  constitutional  amendment,  perhaps  the  vic- 
tim would  have  advance  information  to  in  fact  appeal  to  the  court 
before  it  became  an  issue  that  would  surround  double  jeopardy.  If 
they  had  an  opportunity  to  ask  the  court  to  enforce  their  rights  as 
the  trial  proceeded,  it  wouldn't  become  an  issue  on  which  the  de- 
fendant would  be  placed  in  jeopardy  for  a  second  time. 

Clearly  we  need  statutes  to  cover  other  situations.  But  a  con- 
stitutional amendment  for  crime  victims  is  really  focused  on  the 
primary  issues,  information,  presence,  and  the  right  to  be  heard. 
Mr.  Hyde.  Taking  them  out  of  the  status  of  non  persons. 
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Mrs.  Roper.  Absolutely. 

Mr.  Hyde.  Thank  you,  Mr.  Scott. 

Mr.  Scott.  Mr.  Hodgins. 

Mr.  Hyde.  Surely. 

Mr.  HODGIN.  Just  a  comment.  We  as  victims  need  the  full  power 
of  constitutional  protection  just  as  the  defendants  have  now.  The 
only  problem  with  statutory  protection  is  that  that  can  change 
every  time  the  legislature  reconvenes.  That  is  no  long-term  protec- 
tion. 

Mr.  Hyde.  Mr.  Hodgin,  if  I  may  interrupt  Mr.  Scott's  questioning 
period.  Some  things  don't  lend  themselves  to  constitutional  expres- 
sion. The  Constitution  by  its  nature  is  a  statement  of  principles. 
When  you  get  into  the  nitty  gritty,  it  is  not  appropriate  to  put  them 
in  the  Constitution. 

Now  the  requirement  for  an  HIV  test.  Boy  if  there's  anything 
that  cries  out  for  a  remedy  it's  that  situation.  I  am  not  convinced 
it  should  be  in  the  Constitution,  but  there  sure  ought  to  be  one 
firm,  clear,  unequivocal  Federal  statute  with  penalties  for  anybody 
who  doesn't  obey  it. 

Ms.  Long-Wagner.  I'll  accept  that  from  you.  OK? 

Mr.  Hyde.  We  have  to  be  mindful  of  how  we  draft  this  so  it's  con- 
stitutional language  and  not  open  to  negative  interpretations  by 
the  court. 

The  gentleman  from  Florida,  Mr.  Canady. 

Mr.  Canady.  Thank  you,  Mr.  Chairman.  I  want  to  thank  each  of 
the  witnesses  for  their  testimony.  It  was  very  moving  and  very 
helpful  testimony.  I  want  to  thank  the  chairman  for  his  leadership 
on  this  issue.  I  think  that  this  is  a  critical  issue  for  us  to  address 
here  in  the  Judiciary  Committee.  I  think  it's  an  issue  that  needs 
to  be  addressed  at  the  Federal  level.  As  a  member  of  the  Florida 
Legislature  back  in  the  1980's,  I  was  the  sponsor  of  an  amendment 
to  the  Florida  Constitution  which  was  submitted  to  the  people  of 
Florida  on  the  issue  of  victims'  rights.  I  believe  they  voted  on  that 
in  1988  in  Florida.  More  than  70  percent  of  the  people  of  Florida 
voted  in  favor  of  the  proposed  amendment  to  the  Florida  Constitu- 
tion protecting  the  rights  of  crime  victims.  I  think  that's  really  rep- 
resentative of  public  sentiment  on  this  issue  throughout  the  coun- 
try. I  think  it's  high  time  we  addressed  it  here  in  Washington.  I 
thank  the  witnesses  for  their  input,  which  has  been  very  helpful, 
and  Mr.  Hyde  for  his  leadership. 

Mr.  Hyde.  Thank  you,  Mr.  Canady. 

Mr.  Becerra. 

Mr.  Becerra.  Thank  you,  Mr.  Chairman.  Let  me  also  thank  the 
witnesses  for  their  time  and  coming  and  providing  their  testimony. 
I  think  every  State  has  recognized  the  need  to  provide  victims  with 
rights  when  we  have  proceedings  that  are  meant  to  try  to  find  the 
guilty  party.  So  I  think  many  of  the  things  that  have  come  out  I 
think  are  very  helpful. 

I  am  one  who  has  some  concern  that  we  may  get  to  the  point  of 
making  our  proceedings  a  bit  too  complicated  for  the  accused.  I 
hope  we  can  always  try  to  resist  that.  In  fact,  I  appreciate  very 
much  that  the  chairman  has  submitted  his  second  H.J.  Res.  173, 
to  try  to  address  some  of  those  particular  concerns. 


41 

Let  me  if  I  may,  ask  a  particular  question  of  the  witnesses.  I 
apologize  if  you  may  have  been  asked  this  and  answered.  What  are 
your  thoughts  of  how  we  reconcile  the  whole  issue  of  a  victim  who 
is  also  called  as  a  witness  and  there  is  some  reason  for  you  to  be 
called  as  a  witness,  but  not  a  significant  reason.  You  will  not  deter- 
mine the  outcome  of  guilt  or  innocence,  but  there  may  be  some  rea- 
son to  have  you  there.  So  the  defense  attorney  or  prosecutor  can 
make  the  case  that  you  are  a  necessary  witness,  or  necessary  can 
be  defined  in  different  ways. 

How  do  you  deal  with  that,  where  the  defense  says  well,  or  the 
prosecution  says,  well  we  don't  want  that  individual  who  is  a  vic- 
tim to  be  present,  to  be  able  to  listen  to  the  testimony,  fashion  his 
or  her  statements  when  he  or  she  gets  up  on  the  witness  stand. 
How  do  you  deal  with  it  when  you  get  into  that  real  grey  area  of 
whether  or  not  that  victim  is  actually  necessary  as  a  witness,  and 
maybe  the  defense  or  the  prosecution  is  playing  a  game  of  actually 
subpoenaing  you  as  a  witness  to  keep  you  out  of  the  courtroom. 

Mrs.  Roper.  If  I  may  answer.  With  all  due  respect,  I  think  we 
wrongly  assume  that  the  mere  presence  of  a  victim  or  some  survi- 
vor is  going  to  mean  that  their  testimony  will  become  tainted, 
when  we  never  question  that  same  result  occurring  when  the  de- 
fendant can  hear  everyone's  testimony. 

As  someone  who  advocates  and  assists  victims  in  courtrooms 
every  day  I  see  victims  who  understand  their  role  very  well.  They 
are  intimidated  by  the  process.  They  know  they  must  not  do  cer- 
tain things.  They  must  not  shed  a  tear.  All  of  those  things.  So  to 
suggest  that  their  mere  presence  would  somehow  be  a  violation  of 
the  defendant's  rights  is  inaccurate. 

But  in  the  question  of  subpoenaed  witnesses,  we  can  and  must 
accommodate  good  cause.  In  Maryland,  the  victim  is  presumed  to 
have  the  right  to  remain  in  the  courtroom,  even  if  they  have  testi- 
fied. The  court  has  to  establish  good  cause  for  some  conflict  of  their 
presence.  We  can  accommodate  them  by  calling  them  to  be  the  first 
witnesses.  But  we  shouldn't  allow  the  law  on  witnesses  to  be 
abused.  As  you  indicated,  historically  defense  attorneys  have  sub- 
poenaed families  of  homicide  victims,  never  intending  to  call  them 
as  witnesses,  but  simply  to  exclude  them  from  the  most  important 
event  of  their  lives. 

Mr.  Becerra.  So,  Mrs.  Roper,  I  understand  you  then  to  be  sup- 
portive of  the  language  in  H.J.  Res.  173,  which  provides  the  good 
cause  provision  in  it? 

Mrs.  Roper.  I  think  this  is  a  work  in  progress.  I  think  we  need 
to  look  at  it  very  very  closely. 

Mr.  Becerra.  OK  I  appreciate  your  comments.  Anyone  else  in- 
terested? 

Ms.  Long-Wagner.  I  think  she  answered  it  very  well.  So  I  have 
no  extra  comment  on  this. 

Mr.  Becerra.  Tell  me  what  your  impression  is,  and  again,  to 
anyone  on  the  panel,  what  your  impression  is  of  the  influence  that 
a  victim  can  have  on  a  judge  or  a  jury  when  it  comes  to  sentencing. 
How  helpful  is  it  and  how  hurtful  in  the  eyes  of  the  defendant 
might  it  be? 

Mrs.  Roper.  The  victim's  voice  is  just  that.  It's  neither  a  man- 
date or  a  veto.  It's  a  piece  of  information.  Just  as  the  court  is  re- 
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quired  to  know  everything  about  a  criminal  defendant,  and  now  a 
convicted  offender,  we  also  need  to  know  about  the  consequences 
of  the  crime,  because  every  crime  is  different. 

As  I  indicated  in  my  testimony,  it's  not  about  the  character  of  the 
victim,  but  the  consequences  of  the  crime. 

Mr.  Becerra.  Anyone  else? 

Mr.  HoDGiN.  A  defendant  has  every  right  to  have  all  kinds  of 
character  witnesses.  He  can  have  his  minister,  his  teachers  that  he 
hasn't  seen  in  20  years.  They  clean  him  up.  They  give  him  a  hair- 
cut. They  put  on  fresh  clothes.  This  is  all  designed  to  intimidate 
the  judge  and  the  jury.  Why  should  the  victim  be  treated  any  less? 

Mr.  Becerra.  Your  sense  again,  anyone,  and  Mr.  Chairman,  this 
will  be  the  last  question.  Your  sense  of  if  we  don't  do  this,  if  we 
don't  have  a  constitutional  amendment,  what  will  be  the  effects 
over  the  next  5  or  10  years?  What  are  we  looking  at  in  terms  of 
real  effects  to  America? 

Mrs.  Roper.  Victims  will  continue  to  be  treated  like  second-class 
citizens.  Every  day  victims  and  survivors  tell  me  of  their  reluctance 
to  cooperate  with  the  system.  They  say,  "Why  should  I  care?  Why 
should  I  cooperate?  Who  cares  about  me?"  When  they  take  off  from 
work  for  repeated  continuations  on  a  trial,  when  they  are  shut  out 
of  the  courtroom  and  are  outside  somewhere,  they  say,  "Why 
should  I  bother?"  That  was  the  conclusion  of  the  President's  Task 
Force  in  1982. 

More  than  50  percent  of  the  victims  said  that  they  would  not  re- 
port a  second  crime,  because  in  that  process,  they  were  injured  to 
a  greater  degree  than  the  original  criminal  offender.  That  is  a  sad 
and  tragic  commentary  on  our  system  of  justice. 

Mr.  Hyde.  The  gentleman's  time  has  expired.  The  gentleman 
from  California,  Mr.  Bono. 

Mr.  Bono.  Thank  you,  Mr.  Chairman.  It  appears  that  I  don't  un- 
derstand the  law  the  way  many  of  the  members  here  do.  It  appears 
to  me  that  you  probably  didn't  until  these  crimes  occurred.  You 
have  all  educated  yourselves  very  well  and  have  a  much  greater 
understanding  of  the  law  than  you  did  before  these  things  oc- 
curred. 

I  am  guessing,  but  I  would  assume  that  you  thought  you  had  cer- 
tain rights.  Then  when  you  went  into  court,  where  you  were  as- 
tounded to  find  out  that  the  limitations  that  you  did  have  as  vic- 
tims. Therefore,  you  were  angry  enough  to  try  to  do  something 
about  it. 

I  commend  you  for  that.  I  think  it  so  important  that  victims  do 
that,  because  you  don't  have  the  value  of  the  technical  knowledge 
that  the  legal  system  has  until  you  have  experienced  it.  Having  the 
knowledge  that  you  have  displayed  today  is  wonderful. 

I  just  want  to  say  that  I  totally  agree  with  you.  It  appears  to  me 
that  the  overall  statement  is  we  want  a  level  playing  field.  You 
don't  want  to  demean  anybody's  rights  or  take  away  anybody's 
rights,  but  you  at  least  want  equal  rights.  I  think  that  is  so  impor- 
tant to  pursue,  I  am  so  pleased  that  you  are. 

I  basically  operate  on  logic.  When  you  tell  me  that  you  were 
raped  and  you  can't  test  the  raper  for  HIV,  I  can't  imagine  why  on 
God's  Earth  a  law  like  that  would  exist.  But  apparently  it  does, 
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which  is  staggering.  Why  you  can't  you  be  at  a  trial  in  which  you 
were  the  victim,  because  somebody  pulled  a  trick  on  you? 

Sometimes  when  I  observe  courts,  I  see  the  games  that  go  on.  To 
many  different  degrees,  they  are  rather  disgusting  and  unfortu- 
nate. But  they  occur.  You  are  doin^  something  about  that. 

I  just  want  to  say  to  you  that  this  member  will  do  anything  I  can 
to  help  you  in  your  quest.  Please  pursue  your  quest  so  that  you  at 
least  get  an  equal  playing  field.  If  you  need  more,  I  am  available 
to  do  whatever  I  can  to  get  an  equal  playing  field.  That's  fair  for 
anybody  to  ask.  The  notion  that  the  underdog  has  to  be  the  victim 
is  appalling  and  makes  me  sick,  frankly.  So  I  congratulate  you  and 
I  am  very  impressed  by  the  knowledge  that  you  have  acquired.  I 
hope  you  pursue  that.  I  just  want  to  let  you  know  that  you  can  cer- 
tainly depend  on  me  to  do  whatever  I  can  to  help  you  in  this  at- 
tempt. Thank  you. 

Mrs.  Roper.  We  thank  you  all  for  listening  to  us.  But  Mr.  Bono 
has  identified  a  fatal  mistake  we  all  make,  confusing  logic  and  rea- 
son with  the  law.  Every  day  I  am  in  courtrooms  and  unfortunately, 
with  all  respect  to  the  players,  very  often  the  judge  will  direct  the 
clerk  to  get  the  Maryland  statutes  and  hand  them  to  me  to  identify 
the  victims'  rights  and  if  they  apply  in  this  case. 

Mr.  Hyde.  Many  times  the  law  isn't  so  bad,  it's  the  interpreta- 
tion that  the  law  is  given  by  some  of  our  enlightened  courts. 

Mrs.  Roper.  And  this  amendment  will  allow  us  to  test  it. 

Mr.  Hyde.  The  gentlelady  from  Texas,  Ms.  Jackson  Lee. 

Ms.  Jackson  Lee.  Thank  you  very  much,  Mr.  Chairman.  I  thank 
you  for  these  hearings  on  an  age-old  consistently  human  problem 
of  people  being  victims.  I  would  imagine  the  act  upon  or  by  the 
brothers  Cain  and  Able,  first  characterized  or  defined  what  is  to  be 
an  unwilling  victim. 

Mr.  Chairman,  I  would  like  to  submit  for  the  record  my  opening 
statement,  and  would  ask  for  that  submission. 

Mr.  Hyde.  Without  objection,  so  ordered. 

[The  prepared  statement  of  Ms.  Jackson  Lee  follows:] 

Prepared  Statement  of  Hon.  Sheila  Jackson  Lee,  a  Representative  in 
Congress  from  the  State  of  Texas 

Thank  you,  Mr.  Chairman.  This  hearing  today  involves  an  issue  that  is  important 
to  millions  of  Americans.  There  is  no  question  that  a  significant  number  of  Ameri- 
cans can  identify  a  family  member,  friend  or  acquaintance  who  has  been  the  victim 
of  a  crime.  Over  the  last  decade,  the  friends  and  families  of  crime  victims  have  orga- 
nized themselves  and  have  become  very  vocal  on  ensuring  that  criminal  defendants 
are  adequately  punished  for  their  crimes. 

The  purpose  of  this  hearing,  which  is  to  examine  two  proposed  constitutional 
amendments  relating  to  the  rights  of  victims,  signals  that  the  victims  rights  move- 
ment has  truly  arrived.  Nevertheless,  amending  the  Constitution  is  a  serious  under- 
taking that  requires  reflection  and  careful  deliberation. 

Since  1787,  there  have  been  numerous  attempts  to  amend  the  Constitution.  Most 
attempts  have  been  unsuccessful.  There  have  only  been  27  amendments  to  the  Con- 
stitution in  209  years  of  its  existence.  The  framers  of  the  Constitution  were  wise 
enough  to  craft  exacting  requirements  for  amending  the  Constitution  two-thirds  ma- 
jority of  both  the  House  and  the  Senate,  and  ratification  by  three-fourths  of  the 
states  or  the  convening  of  a  constitutional  convention  by  38  states. 

As  members  of  the  Judiciary  Committee,  we  have  an  obligation  to  take  seriously 
the  views  of  those  Americans  who  believe  the  rights  of  victims  are  so  fundamental 
that  such  rights  deserve  to  be  enshrined  in  our  Constitution.  Crime  is  a  major  prob- 
lem in  our  society  and  we  have  spent  considerable  time  during  the  104th  Congress 
debating  and  considering  legislation  to  prevent  crime,  improve  law  enforcement  and 
adequately  punish  criminals. 
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Additionally,  we  have  an  obligation  to  take  seriously  our  responsibility  to  consider 
amending  the  Constitution  only  to  articulate  basic  and  fundamental  rights  and  not 
use  the  amendment  process  to  achieve  insignificant  or  purely  political  objectives. 

President  Clinton  has  stated  that  he  supports  a  victims  rights  amendment  in 
principle  but  has  not  focused  on  the  particular  language  of  such  amendment. 

We  will  hear  testimony  from  various  witnesses  on  two  proposals,  H.J.  Res.  173 
and  H.J.  Res.  174.  Both  proposals  state  that  these  rights  would  apply  primarily  in 
the  context  of  violent  crimes  and  other  specified  crimes.  Before  examining  those  pro- 
posals, we  also  need  to  examine  the  current  state  of  the  law  with  respect  to  the 
rights  of  victims,  particularly  as  it  relates  to  violent  crimes. 

I  am  very  interested  in  the  testimony  that  we  hear  today  because  I  believe  that 
both  the  proponents  and  opponents  of  a  victims  rights  amendment  to  the  Constitu- 
tion are  sincere  in  their  views.  I  look  forward  to  a  spirited  debate  on  this  important 
issue. 

Ms.  Jackson  Lee.  I  too  believe  that  we  have  had  many  occur- 
rences that  have  tragically  highlighted  the  sometimes  inequity  be- 
tween those  who  are  accused  and  those  who  are  victims.  In  the 
State  of  Texas,  for  a  very  long  time,  victims  rights  groups  had 
pressed  our  State  leadership  to  allow  them  in  instances  where 
there  was  the  death  penalty,  to  be  able  to  view  that.  Of  course  the 
debate  raged  on  for  a  long  period  of  time,  for  many  thought  that 
that  would  be  a  hindrance  of  sorts.  I  think  after  the  matter  was 
reviewed  in  the  proper  light,  those  victim  groups  were,  if  you  will, 
prevailed.  But  at  the  same  time  as  they  prevailed,  the  State  recog- 
nized that  it  must  be  handled  in  a  humane  manner  as  well,  when 
victims  would  be  able  to  view,  if  you  will,  the  taking  of  a  life  pursu- 
ant to  the  justice  system. 

I  am  curious  about  this  constitutional  amendment,  because  you 
have  made  very  compelling  statements  and  arguments  today. 
Needless  to  say,  all  of  us  come  from  jurisdictions  where  we  have 
interacted  with  victims  of  which  we  wish  we  had  not.  We  would 
have  preferred  seeing  them  at  some  charitable  event  or  some  cele- 
bration like  July  Fourth,  but  we  see  them  in  their  humanness. 

I  would  only  seek  your,  if  you  will,  opinion  or  assessment,  and 
I'll  ask  all  three  of  you,  as  I  look  at  some  of  the  States  that  have 
constitutional  amendments,  I  see  there  is  one  in  Ohio.  Did  I  under- 
stand that  one  of  the  witnesses  is  from  Ohio?  OK.  I  would  appre- 
ciate the  understanding,  because  you  have  been  very  kind  of  us 
this  morning.  You  have  said  these  are  works  in  progress,  we  want 
to  work  with  you.  I  appreciate  that  attitude.  That  we  would  not 
want  to  do  anything  to  a  constitution  that  takes  away  its  stability 
and  the  sacredness  of  the  document.  We  have  faced  that  over  the 
last  2  years  of  the  time  that  I've  been  in  Congress.  Many  of  us  have 
sensed  that  the  Constitution  has  lasted  because  if  its  integrity. 

So  as  I  look  at  some  of  the  States  that  have  offered  constitutional 
amendments  that  deal  with  victims'  rights,  help  me  understand 
how  these  provisions,  which  I  believe  are  extremely  credible  and 
fair,  the  notice  provision,  the  right  to  be  heard  at  sentencing,  cer- 
tainly the  notice  of  an  offender's  escape  or  release  so  that  you  are 
not  threatened  every  day  of  your  life  in  terms  of  wondering  as  you 
look  over  your  shoulder.  The  physical  protection  from  the  defend- 
ant, recognizing  that  though  we  would  not  want  to  have  criminal 
minds  and  criminal  actions,  people  do  do  criminal  acts.  There  is 
some  psychic  to  that  that  brings  about  potentially  a  violent  char- 
acter. 
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I  believe  in  rehabilitation.  I  believe  in  opportunities  to  invest  on 
the  front  end  so  that  we  don't  get  these  kinds  of  people.  Tragically, 
we  do  have  them.  But  if  you  would  just  comment  on  how  the  Fed- 
eral constitutional  amendment,  the  amending  of  the  Constitution 
would  be  more  effective  than  what  I  see  here  has  taken  up  in  at 
least  a  large  number  of  States,  and  I  understand  that  two  others, 
Connecticut  and  Indiana,  are  on  the  ballot. 

Mrs.  Roper,  if  you  would  start,  I'd  appreciate  it. 

Mrs.  Roper.  Well,  first  again,  I  would  like  to  repeat  what  Sen- 
ator Feinstein  said  that  as  good  as  the  existing  statutes  and  State 
constitutional  amendments  are,  thev  represent  a  patchwork.  We 
need  a  level  standard — a  blanket,  if  you  will,  to  cover  any  victim 
of  any  crime.  There  isn't  a  better  example  of  this  need  today  than 
the  victims  of  the  Oklahoma  City  blast.  These  victims  not  only 
have  suffered  the  tragedy  in  their  personal  lives,  but  have  the  in- 
convenience of  having  to  go  to  another  State  for  a  trial.  They  are 
in  Colorado,  which  has  one  of  the  strongest  constitutional  amend- 
ments. Yet  they  are  discovering  that  as  Federal  victims  of  crime, 
that  constitutional  amendment  does  not  apply  to  them. 

I  understand  that  the  judge  has  indicated  that  he  will  exclude 
even  nonsubpoenaed  witnesses  from  that  proceeding,  because  of  the 
potential  for  their  statements  at  sentencing. 

Mr.  Hyde.  The  gentlelady's  time  has  expired. 

Ms.  Jackson  Lee.  Mr.  Chairman,  I  would  appreciate 

Mr.  Hyde.  The  gentleman  from — I'm  sorry? 

Ms.  Jackson  Lee.  Your  indulgence.  I  had  asked  all  three  of  them 
to  comment. 

Mr.  Hyde.  I  understand  that,  but  we  have  another  panel.  The 
gentlelady's  time  has  expired. 

Mr.  Conyers.  Could  I  ask,  Mr.  Chairman,  that  someone  else 

Mr.  Hyde.  You  want  a  unanimous  consent  for  another  2  min- 
utes? 

Ms.  Jackson  Lee.  I  would  greatly  appreciate  it,  Mr.  Chairman. 

Mr.  Hyde.  Very  well. 

Ms.  Jackson  Lee.  So  asked. 

Mr.  Hyde.  Without  objection,  an  additional  2  minutes  for  Ms. 
Jackson  Lee. 

Mr.  Conyers.  Thank  you,  Mr.  Chairman. 

Ms.  Jackson  Lee.  Thank  you,  Mr.  Ranking  Member  and  Mr. 
Chairman. 

Ms.  Long-Wagner. 

Ms.  Long-Wagner.  I  will  comment  very  shortly.  Yes,  Ohio  is  on 
the  list,  but  again,  there  are  many  options  open  or  missing  for  vic- 
tims. Again,  I  could  not  be  in  the  courtroom  if  this  happened  to  me 
today.  I  could  not  and  I  still  can  not  to  this  day  be  in  on  the  parole 
hearing,  which  is  very  important  to  me.  It's  coming  up  in  a  year 
or  so.  I  talk  with  victims  from  other  States.  We  discuss  what  do 
you  have,  what  do  I  have.  They  don't  compare  at  all.  Some  people 
have  no  victim's  compensation  at  all.  So  again,  uniformity  I  think 
is  the  big  issue. 

Ms.  Jackson  Lee.  Thank  you. 

Mr.  HODGIN.  I  think  the  key  is  your  own  comment  that  we  have 
20  States  with  existing  constitutional  amendments,  but  they  are  all 
different.  We  need  a  standardized  protection  throughout  tne  land. 
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Ms.  Jackson  Lee.  I  thank  you.  Mr.  Chairman,  I  thank  you.  And 
I  thank  you  for  presenting  it  to  us  that  we  need  to  explore  this. 
We  need  to  find  the  best  resolution  and  solution.  You  have  raised 
the  problems.  Now  we  need  to  find  the  solutions. 

I  yield  back  the  balance  of  my  time.  Thank  you  for  being  here. 

Mr.  Hyde.  Thank  the  gentlelady.  The  gentleman  from  North 
Carolina,  Mr.  Heineman. 

Mr.  Heineman.  Thank  you,  Mr.  Chairman.  Let  me  add  my  wel- 
come to  the  panel.  I  know  this  has  been  very  stressful  for  you,  tell- 
ing us  of  your  stories.  I  think  as  an  advocacy  group,  not  only  you 
but  those  in  the  audience,  are  a  credit  to  advocacy  groups.  You  are 
taking  your  initiative  to  the  Congress  of  the  United  States  and  at- 
tempting to  amend  the  Constitution  of  the  United  States.  That  is 
the  epitome  of  effort,  in  my  opinion. 

But  let  me  just  say  that  I  think  this  is  the  right  time  for  this. 
This  committee  has  dealt  with  Megan's  law  as  it  relates  to  knowl- 
edge and  disseminating  information  to  neighbors  about  sex  offend- 
ers. We're  about  to  embark,  and  we  had  a  hearing  on  the  juvenile 
justice  system.  Hopefully  we'll  be  able  to  do  something  about  that 
to  cure  the  defects.  Example,  in  Durham,  NC — I  am  fi*om  Raleigh, 
NC,  and  I  am  a  38-year  law  enforcement  officer,  39  years.  We  just 
had  an  18-year-old  criminal  cut  loose  from  a  maximum  sentence  he 
got  for  murdering  an  83-year-old  woman  with  a  hammer.  She  had 
hired  him  to  do  ground  work  in  her  home.  Being  he  was  only  13 
at  the  time,  he  could  only  be  sentenced  until  he  was  18.  That  in 
itself  is  a  criminal.  That  in  itself  was  criminal  in  indicting  of  the 
system. 

But  to  compound  that  is  the  fact  that  people  can  now  not  even 
know  what  crime  he  committed.  We  as  citizens  can't  even  know 
what  his  name  is.  So  you  have  a  problem  here,  and  we  all  relate 
to  it.  Certainly  law  enforcement  has  been  very  supportive,  because 
law  enforcement  is  at  the  ground  level  of  this.  Next  to  the  victim 
and  the  victims'  families,  law  enforcement  is  there  to  hear  the  cries 
and  see  the  blood.  I  think  the  further  you  get  away  from  the  prob- 
lem, the  less  sensitized  you  are  to  the  problem.  I  think  mandating 
victims'  rights  to  a  constitutional  amendment  is  the  way  to  go.  I 
identify  with  my  colleague,  Mr.  Bono,  and  you  certainly  know  that 
you  can  count  on  me  and  most,  if  not  all,  members  of  this  commit- 
tee to  further  your  cause. 

Thank  you,  Mr.  Chairman. 

Mr.  Hyde.  Thank  you,  Mr.  Heineman.  The  gentlelady  from  Cali- 
fornia, either  one  of  you.  Ms.  Waters. 

Ms.  Waters.  Thank  you  very  much,  Mr.  Chairman.  To  the  wit- 
nesses, let  me  join  with  my  colleagues  in  saying  to  you  that  no  one 
should  have  to  experience  what  you  have  experienced.  We  all  ad- 
mire your  courage  and  wish  that  we  could  put  an  end  to  violence 
and  violations  of  human  beings  in  the  way  that  you  are  describing 
today.  I  think  that  most  people,  legislators,  nonlegislators,  would 
like  to  do  everything  that  they  can  to  make  sure  that  there's  fair- 
ness, there's  justice.  These  laws  are  very  complicated.  The  ways  by 
which  we  try  to  access  justice  are  very  very  complicated. 

Let  me  just  ask  you,  do  you  think  there  is  any  reason  that  a 
judge  would  have  for  excluding  from  trial?  What  about  violence  in 
the  courtroom  or  perceived  violence  in  this  courtroom  as  indicated 
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by  someone  very  angry  about  what  has  happened  to  them,  a  threat 
to  a  defense  attorney,  any  of  that.  Do  you  think  any  of  that  is  rea- 
son, would  be  reason  for  a  judge  to  make  a  decision  about  how  they 
secure  the  courtroom? 

Mrs.  Roper.  Certainly  it  would  be  reason  for  exclusion.  Victims 
and  survivors  have  to  conform  their  behavior  to  the  court  stand- 
ards just  as  everyone  does.  Again,  as  someone  who  is  in  the  court- 
room supporting  victims  all  the  time,  if  there  is  any  abuse  of  that 
privilege  to  be  in  the  courtroom,  it's  often  by  the  families  of  the  de- 
fendant, who  will  disrupt  the  court  by  their  emotional  outbursts. 
Very  often  the  courts  don't  do  anything  about  that. 

Ms.  Waters.  I'm  sure  that  is  true,  out  I  guess  what  I'm  saying, 
as  legislators,  those  who  craft  the  law,  we  have  to  do  it  with  an 
eye  toward  all  the  possibilities.  I  for  one,  am  increasingly  con- 
cerned about  restraints  that  we  put  on  judges,  whether  it's  manda- 
tory sentencing  or  other  things. 

I  guess  my  question  is,  when  we  craft  a  law,  if  for  example,  this 
was  going  to  move  forward,  should  it  be  so  absolute  that  the  judge 
would  have  no  discretion,  or  because  the  question  was  raised  about 
whether  or  not  in  this  attempt  to  craft  this  amendment,  too  much 
discretion  was  being  given  to  a  judge  when  you  give  a  little  out 
there  to  say  that  unless  there  was  some  reason  by  which  the  judge 
felt  that  a  decision  should  be  made  to  exclude. 

I  am  trying  to  get  you  to  take  a  look  at  whether  or  not  an 
amendment,  should  it  go  forward,  should  be  crafted  so  that  there 
was  no  discretion,  or  should  they  have  the  ability  to  have  some  dis- 
cretion to  secure  that  courtroom? 

Mrs.  Roper.  No  victims'  rights  will  ever  be  absolute.  This  pro- 
posal doesn't  take  away  the  court's  discretion.  But  it  does  create  a 
parallel  right  in  which  the  victim  can  be  respected 

Ms.  Waters.  I'm  sorry.  I  can't  see  the  name  of  the  gentleman  on 
the  end. 

Mr.  HoDGEN.  I  am  Chet  Hodgin. 

Ms.  Waters.  Hodgin. 

Mr.  HoDGEN.  Correct. 

Ms.  Waters.  He  was  the  one  who  raised  the  question  about  the 
kind  of  a  little  bit  of  an  escape  clause. 

Mr.  Hodgin.  Exactly. 

Ms.  Waters.  I  guess  maybe  the  question  would  be  more  appro- 
priately put  to  you.  You  did  raise  that  as  a  concern.  Are  you  giving 
us  in  this  amendment  you  said,  the  right  to  be  present  and  yet  tak- 
ing it  back  because  you  offered  some  discretion  to  the  judge?  I 
guess  I  ask,  should  there  not  be  some  discretion  or  should  it  be  so 
airtight  that  they  would  not  be  able  to  do  it  under  any  cir- 
cumstances? 

Mr.  Hodgin.  Ma'am,  I  am  not  an  attoiney  to  interpret  every  spe- 
cific instance.  But  I'm  saying  would  you  jeopardize  the  rights  of  43 
million  victims  because  one  might  misbehave?  I  would  think  there's 
a  bigger  danger  of  the  defense  abusing  that  privilege  by  putting  us 
right  back  where  we  are  now  and  having  the  right  to  keep  us  out 
of  the  courtroom. 

Ms.  Waters.  OK,  thank  you  very  much.  I  was  concerned  also 
about  the  HIV  testing.  I  was  pleased  that  my  colleague  was  able 
to  describe  how  that  has  been  dealt  with  in  his  State,  when  he  in- 
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dicated  that  of  course  I  don't  think  most  people  would  agree  that 
an  accused  person  could  arbitrarily  be  tested.  None  of  us  would 
have  any  problems  with  a  convicted  person.  But  many  of  us  would 
have  problems  with  one  who  is  accused  prior  to  conviction,  being 
able  to  be  tested  or  have  other  things  happen  prior  to  that  decision 
being  made. 

But  when  he  described  that  they  have  found  a  way  with  probable 
cause  to  be  able  to  test,  do  you  think  that's  a  reasonable  solution 
to  it? 

Ms.  Long-Wagner.  I  think  that's  reasonable.  In  my  case,  I  had 
DNA  testing  done.  They  still,  I  mean  he  was  flagged.  As  much  as 
you  believe  in  DNA  testing,  I  don't  know,  but  that  came  across.  I 
was  raped  in  August.  The  DNA  testing  was  in  January,  came  back 
in  January.  I  still  couldn't  get  it  at  that  time. 

Ms.  Waters.  So  probable  cause  probably  in  your  case  would  have 
worked  with  the  DNA.  If  we  had  legislation  that  looked  at  some 
of  these  matters  in  a  very  particular  way,  I  think  even  if  this 
passed,  that  wouldn't  take  care  of  that.  But  some  of  us  would  be 
very  supportive  of  well-crafted  legislation  to  deal  with  some  of  the 
particulars  such  as  the  HIV,  where  DNA  would  certainly  be  prob- 
able cause  which  would  allow  for  that  testing  to  be  taking  place. 
I  think  we  still  maybe  need  that. 

Mr.  Hyde.  The  gentlelady's  time  has  expired. 

Ms.  Waters.  But  you  would  support  that? 

Ms.  Long-Wagner.  Yes.  I  would. 

Ms.  Waters.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Hyde.  Thank  you.  The  gentleman  from  Illinois,  Mr.  Flana- 
gan? 

Mr.  Flanagan.  Thank  you,  Mr.  Chairman.  I  thank  the  panel  for 
coming  today.  I  think  it's  important  to  observe  that  in  the  last  20 
years  or  so,  the  victim  has  become  almost  baggage  to  the  crime. 
The  criminal  enjoys  enormous  celebrity  because  of  what  he  has 
done.  Yet,  how  many  of  us  can  name  one  of  the  victims  of  John 
Wayne  Gacey?  How  many  of  us  can  came  one  of  the  victims  of  Jef- 
frey Dahmer?  How  many  of  us  can  give  us  the  first  name  of  the 
Menendez  parents?  There  aren't  many. 

But  in  the  not  very  recent  past,  we  used  to  concentrate  on  the 
victim  and  the  horrors  of  the  crime.  I  mean  Manson's  actions  were 
often  called  the  LoBianco  murders.  We've  had  a  change  here.  The 
criminal  enjoys  a  celebrity  status  that  is  abhorrent.  But  worse, 
with  the  victimization  of  America,  bad  actors  believe  that  they  are 
a  victim  of  some  kind  or  another.  Consequently,  we  tend  to  miti- 
gate the  actions  of  criminals  because  of  their  own  personal  cir- 
cumstances. "Forgive  me  for  killing  my  parents  because  I'm  an  or- 
phan." It's  a  horrible  thing,  and  it's  a  terrible  place  to  be. 

The  chairman  has  brought  a  very  thoughtful  amendment  to  us 
today,  because  what  it  does  is  once  again,  focus  on  the  fact  that 
when  a  criminal  acts,  he  not  only  acts  against  the  State  and  con- 
sequently the  State  acts  in  a  retributive  or  deterrent  fashion,  but 
he  also  acts  against  the  personality,  against  someone  who  has  been 
individually  and  personally  harmed  by  an  action.  That  victim 
should  have  some  rights  afforded  or  to  the  immediate  family  of 
that  person  as  the  case  may  be.  I  applaud  the  chairman  for  his  ac- 
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tion  today,  and  I  applaud  you  for  the  courage  of  your  testimony  and 
the  importance  of  your  testimony. 

I  believe  as  we  go  through  this  amendment,  as  we  discuss  it  fur- 
ther, as  we  refine  it,  as  we  work  on  it,  I  trust  that  the  committee 
and  the  public  debate  in  general  will  realize  the  importance  of  a 
new  emphasis  upon  the  particular  personality  most  directly 
harmed  by  the  actions  of  the  criminal.  With  that  focus  in  mind,  I 
think  that  if  nothing  else,  then  this  amendment  or  at  least  the  de- 
bate about  this  amendment,  will  have  the  courts  acting  in  a  way 
that  is  more  responsible  to  the  victim  as  opposed  to  the  abstract 
law  or  to  the  greater  good  served  by  a  particular  interest  filing  an 
amicus  curia  brief  or  whatever  it  may  be. 

That  it  is  so  important  in  the  law,  that  when  horrible  acts  are 
committed  against  people  those  people  should  not  sit  stone  silent 
because  the  Taw  provides  them  no  avenue  to  participate  in  telling 
the  full  impact  of  the  action,  to  fully  describe  the  crime,  apart  from 
its  legal  definition  and  the  elements  involved  in  there.  But  its  scope 
of  impact  as  it  has  applied  to  the  families  of  the  victims  or  the  vic- 
tim, should  he  survive,  I  think  is  important  testimony  in  a  trial. 
I  think  it's  important  that  people  know  that.  I  think  it  has  actual 
merit  and  value  in  describing  the  crime  itself.  This  amendment 
would  go  a  long  way  toward  accomplishing  that. 

Many  States  in  the  union  have  already  seen  fit  to  include  this. 
As  is  often  the  case,  the  Federal  Government  is  a  little  behind  the 
power  curve,  as  the  States  leap  ahead.  But  our  chairman  has  kept 
us  in  a  position  of  at  least  staying  modestly  current.  I  applaud  him 
for  it.  I  thank  the  chairman  for  his  time.  I  thank  the  witnesses  for 
their  testimony.  I  have  no  questions. 

Mr.  Hyde.  I  thank  the  gentleman.  This  panel  will  be  excused.  I 
want  to  say  before  you  leave,  it's  very  difficult  to  deal  with  these 
subjects.  The  mystery  of  suffering  and  why  me,  Lord,  is  just  that. 
It's  beyond  our  understanding. 

The  important  thing  is  what  do  you  do  with  that  suffering.  Do 
you  retreat  to  self  pity  or  do  you  try  to  make  something  positive 
out  of  it.  You  have  done  that.  You  have  taken  an  indescribable 
grief  and  suffering  and  you  turned  it  into  trying  to  help  your  fellow 
human  beings.  You  are  doing  that.  You  are  really  doing  that.  You 
are  helping  untold,  countless  people  avoid  the  suffering  that  you 
have  endured. 

This  is  a  long  torturous  process,  but  we're  moving.  We're  on  the 
way.  We're  on  horseback  and  we're  going  ahead.  But  I  look  upon 
you  as  authentic  heros.  I  salute  you.  We're  all  the  better  for  having 
heard  you  this  morning.  Thank  you. 

Ms.  Long-Wagner.  Thank  you  for  your  time. 

Mrs.  Roper.  Thank  you. 

Mr.  Hyde.  Mr.  Reed,  Congressman  Reed  of  Rhode  Island  has 
asked  to  introduce  one  of  our  next  panel.  So  if  our  next  panel 
would  move  forward. 

The  Chair  recognizes  the  gentleman  from  Rhode  Island,  Mr. 
Reed,  for  purposes  of  an  introduction. 

Mr.  Reed.  Thank  you,  Mr.  Chairman.  It  is  a  great  honor  for  me 
to  welcome  to  the  Judiciary  Committee  our  attorney  general,  Jef- 
frey Pine.  Attorney  Greneral  Pine,  in  the  last  several  years  in  Rhode 
Island,  has  established  a  reputation  as  not  only  a  superb  law  en- 
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forcement  official  because  of  his  great  experience  as  a  prosecutor, 
but  also  as  an  individual  with  unimpeachable  integrity  and  total 
dedication  to  public  service.  He  makes  all  of  us  in  Rhode  Island 
very  proud  of  his  service  as  attorney  general. 

I  know  he  will  offer  a  great  deal  in  terms  of  his  testimony  be- 
cause of  his  experience  and  because  of  his  sense  of  justice,  and  be- 
cause of  his  commitment  to  justice,  which  he  exemplifies  in  the 
State  of  Rhode  Island.  So  welcome,  Jeffrey. 

Mr.  Pine.  Thank  you,  I  appreciate  it.  Congressman  Reed. 

Mr.  Hyde.  Next  we  have  Ms.  Elizabeth  Semel.  Ms.  Semel  is  a 
private  criminal  defense  lawyer  in  the  San  Diego  law  firm  of  Semel 
&  Feldman.  She  has  written  and  spoken  extensively  on  topics  re- 
lating to  the  criminal  justice  system.  She  appears  here  today  on  be- 
half of  the  National  Association  of  Criminal  Defense  Lawyers. 

I  hope  I  didn't  mispronounce  your  name. 

Ms.  Semel.  You  pronounced  it  correctly,  thank  you. 

Mr.  Hyde.  Thank  you.  Finally,  we  have  Ms.  Ellen  Greenlee.  Ms. 
Greenlee  is  the  chief  defender  in  the  Defender  Association  of  Phila- 
delphia, which  provides  criminal  defense  attorneys  for  indigent  per- 
sons. Ms.  Greenlee  has  extensive  experience  in  criminal  defense 
work  and  appears  here  today  on  behalf  of  the  National  Legal  Aide 
and  Defender  Association. 

We  certainly  appreciate  your  coming  here  today  and  we  look  for- 
ward to  your  testimony.  We  ask  that  you  confine  it,  if  you  can.  We 
won't  be  too  arbitrary,  to  five  minutes,  with  the  understanding  that 
questions  will  be  asked  and  that  your  full  statements  will  be  made 
a  part  of  the  record. 

Mr.  Pine. 

STATEMENT  OF  JEFFREY  B.  PINE,  ATTORNEY  GENERAL, 
STATE  OF  RHODE  ISLAND 

Mr.  Pine.  Thank  you.  Good  morning.  Thank  you  again.  Congress- 
man Reed. 

It's  an  honor  to  have  the  opportunity  to  address  the  members  of 
this  committee  on  a  subject  which  is  of  great  importance.  It's  im- 
portant to  the  victims  oi  crime,  and  it's  important  to  the  integrity 
of  our  system  of  justice. 

I  want  to  preface  my  remarks  by  stating  that  the  testimony  I'm 
about  to  give  reflects  my  own  views  as  attorney  general  of  Rhode 
Island,  and  not  necessarily  the  views  of  all  State  attorneys  general 
or  the  National  Association  of  Attorneys  General. 

Throughout  our  history  as  a  nation,  our  courts  have  placed  great 
emphasis  on  the  constitutional  rights  of  criminal  defendants.  As 
Rhode  Island's  attorney  general,  I  am  mindful,  grateful,  and  sup- 
portive of  these  basic  rights.  But  as  a  career  criminal  prosecutor, 
I  am  also  mindful  of  the  importance  of  ensuring  that  victims  of 
crime  be  treated  with  fairness,  dignity  and  respect  throughout  the 
criminal  justice  system,  and  that  our  system  finally  recognize  cer- 
tain basic  rights  possessed  by  all  victims  of  crime. 

I  submit  to  you  that  after  careful  consideration  and  debate,  an 
amendment  to  the  U.S.  Constitution  which  would  ensure  that  vic- 
tims of  crime  can  participate  and  have  their  voices  heard  in  a  court 
of  law  is  both  appropriate,  essential,  and  most  importantly,  just.  In 
Rhode  Island,  we  do  have  a  constitutional  provision   specifically 
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providing  that  the  government  of  our  State  has  been  established 
for  the  protection,  safety,  and  happiness  of  the  people.  The  declara- 
tion of  rights  contained  within  the  Rhode  Island  Constitution  fur- 
ther provides  that  victims  have  a  constitutional  right  to  be  treated 
with  dignity,  respect,  and  sensitivity  during  all  phases  of  the  crimi- 
nal justice  process.  And  the  constitution  provides  in  Rhode  Island 
that  these  rights  should  be  included  among  those  that  would  con- 
stitute the  paramount  obligation  in  all  legislative,  judicial,  and  ex- 
ecutive proceedings.  Rhode  Island  laws  also  have  a  victims'  bill  of 
rights  statute,  which  implement  in  statutory  form,  the  constitu- 
tional principles  referenced  earlier. 

We  should  note  that  in  Rhode  Island,  the  attorney  general's  of- 
fice prosecutes  all  felony  cases  statewide,  much  like  district  attor- 
neys do  in  most  other  States.  As  a  criminal  prosecutor  in  Rhode  Is- 
land since  1979,  I  have  personally  prosecuted  the  most  heinous  of 
crimes  and  convicted  the  most  violent  of  defendants.  So  I  therefore 
say  it's  not  only  my  personal  view,  but  my  professional  experience 
that  having  victims  participating  and  involved  at  each  stage  of  the 
judicial  process  helps  prosecutors  do  a  better  job  from  arrest 
through  parole. 

From  my  perspective,  the  bottom  line  is  that  justice  must  be 
done  in  all  cases  so  that  the  system  yields  a  result  that  is  fair  to 
both  the  defendant  and  the  people  of  the  State.  Part  of  that  process 
should  include  the  voice  of  the  victim.  We're  not  talking  about  spe- 
cial rights  for  a  special  class.  There  are  all  too  many  Americans 
who  are  victims  of  crime.  Forty-three  million  of  our  parents,  chil- 
dren, brothers,  sisters  and  neighbors  are  victims  each  year.  These 
are  the  people  we  see  day  and  night  in  shelters  and  hospitals,  clin- 
ics and  doctors  offices. 

We  know  all  too  well  that  after  the  crime  is  committee,  victims 
may  encounter  many  mental,  physical,  and  economic  challenges.  As 
a  prosecutor  and  elected  official,  it  is  my  job  to  make  them  feel  a 
little  less  uneasy,  a  little  less  frightened,  more  informed,  and  more 
understanding  of  what  they  may  encounter  as  a  victim.  In  our 
State,  our  victim  witness  unit  sees  first-hand  the  toll  of  crime  upon 
women,  children,  the  elderly.  We  prosecute  all  kinds  of  crimes  from 
sexual  offenders  to  drunk  drivers,  to  homicides.  We  run  the  gamut. 

I  believe  that  the  constitutional  amendment  in  our  State  and  the 
victims  bill  of  right  statute  has  worked  well  and  made  our  court 
system  both  more  accountable  and  more  respected  by  our  citizens. 
Victims  and  their  loved  ones  come  to  court  knowing  that  nothing 
can  change  or  undo  the  harm  that  has  been  committed.  When  a  life 
has  been  taken,  there  is  nothing  we  can  do  to  bring  it  back.  When 
a  child's  innocence  is  lost  because  of  a  molestation,  the  lifelong 
damage  is  not  erased  by  a  trial  or  a  conviction.  But  in  our  pursuit 
of  justice,  we  can  and  we  must  work  to  ensure  that  victims  have 
respect  for  and  confidence  in  our  judicial  system.  We  must  continue 
to  work  to  ensure  that  our  system  of  law  and  justice  is  respected. 
The  words  of  George  Washington  are  as  true  today  as  they  were 
articulated  more  than  200  years  ago.  "The  administration  of  justice 
is  the  firmest  pillar  of  Government." 

I  have  worked  with  hundreds  of  victims  of  crime  and  explained 
our  criminal  justice  system  to  parents  grieving  over  the  loss  of  a 
child.  I  have  witnessed  the  courage  of  women  who  have  come  for- 
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ward  brutalized  by  sexual  assault.  It  takes  a  great  deal  of  personal 
strength  and  courage  as  you  heard  from  the  earlier  panel.  Often  we 
explain  to  them  that  the  procedures  we  have  in  place  to  protect  the 
rights  of  the  accused,  and  I  know  that  they  wonder  what  about  my 
rights.  However  they  articulate  it,  what  they  are  looking  for  is  one 
thing,  justice.  They  gain  that  sense  of  satisfaction  when  a  jury  in 
their  case  convicts  the  accused,  when  they  walk  out  of  a  courtroom 
with  a  sense  that  someone  cared  about  their  suffering,  that  some- 
one believed  their  account  of  the  facts,  and  that  society  has  given 
them  an  outlet  to  redress  the  wrong  that  was  done  to  them. 

Critics  might  say  that  adopting  this  kind  of  an  amendment 
trivializes  the  Constitution.  I  disagree  with  that  notion.  I  think  the 
value  of  these  constitutional  provisions  is  illustrated  by  the  many 
victims  in  our  State  who  make  use  of  their  right  to  address  the 
court  at  sentencing.  That  right  gives  them  an  official  forum  in 
which  to  stand  face  to  face  with  the  defendant,  asking  the  sentenc- 
ing judge  to  hold  that  defendant  accountable  for  the  harm  that  the 
victim  has  suffered.  I  have  seen  the  empowering  effect  that  this 
has  on  victims.  I  think  recognizing  the  unique  status  of  victims  in 
the  Constitution  is  an  important  part  of  assuring  that  both  our 
State  and  Federal  judicial  systems  deliver  on  that  promise  of  jus- 
tice. 

Mr.  Hyde.  Could  you  conclude,  Mr.  Pine. 

Mr.  Pine.  Yes,  I  will,  sir.  I  am  generally  reluctant  to  amending 
the  Constitution.  But  I  think  with  appropriate  discussion,  intel- 
ligent debate,  and  careful  consideration,  victims  of  crime  are  enti- 
tled to  a  codification  of  those  rights.  I  think  that  there  has  to  be 
an  unambiguous  guarantee  that  they  participate  in  the  process. 

I  also  think  that  it  is  important  to  articulate  or  comment  on  res- 
ervations about  these  kinds  of  measures.  There  are  generally  three. 
I'll  just  briefly  outline  them.  I  know  that  there  will  be  questions. 
Generally,  people  who  are  concerned  about  a  constitutional  amend- 
ment are  concerned  that  any  amendment  not  create  a  private  right 
of  action  for  damages  against  a  prosecutor  or  other  State  or  local 
official  who  makes  a  good-faith  attempt  to  comply  with  its  provi- 
sions. 

Secondly,  those  opposed  are  concerned  that  any  amendment  not 
give  victims  absolute  veto  power  over  discretionary  decisions  typi- 
cally left  to  law  enforcement  and  prosecutors,  such  as  charging  or 
sentencing  recommendations. 

Third,  there  are  those  who  are  concerned  about  the  effect  of  any 
Federal  constitutional  amendment  on  State  constitutional  or  statu- 
tory provisions  affording  victims  certain  rights  in  their  State  crimi- 
nal justice  system. 

To  that  end,  the  National  Association  of  Attorneys  General  has 
appointed  a  working  group  chaired  by  the  Missouri  Attorney  Gen- 
eral Jay  Nixon  to  analyze  these  issues  from  a  prosecution  point  of 
view.  We  look  forward  to  sharing  that  analysis  with  you  and  to 
working  on  this  issue,  as  you  have  indicated.  Speaking  as  the 
Rhode  Island  attorney  general,  I  am  confident  that  a  meaningful 
amendment  can  be  drafted  to  address  these  concerns.  I  look  for- 
ward personally  to  working  with  you  to  do  that.  Thank  you. 

[The  prepared  statement  of  Mr.  Pine  follows:] 
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Prepared  Statement  of  Jeffrey  B.  Pine,  Attorney  General,  State  of  Rhode 

Island 

Testimony  of  Rhode  Island  Attorney  General  Jeffrey  B.  Pine: 
THANK  YOU,  MR.  CHAIRMAN.   IT  IS  AN  HONOR  TO  HAVE  THE  OPPORTUNITY  TO 
ADDRESS  THE  MEMBERS  OF  THE  HOUSE  JUDICIARY  COMMITTEE  THIS  MORNING  ON  A 
SUBJECT  OF  GREAT  IMPORTANCE  TO  THE  VICTIMS  OF  CRIME  AND  TO  THE 
INTEGRITY  OF  OUR  SYSTEM  OF  JUSTICE. 

I  WANT  TO  PREFACE  MY  REMARKS  BY  STATING  THAT  THE  TESTIMONY  I  AM  ABOUT 
TO  GIVE  REFLECTS  MY  VIEWS  AS  ATTORNEY  GENERAL  OF  RHODE  ISLAND  AND  DOES 
NOT  NECESSARILY  REFLECT  THE  VIEWS  OF  ALL  STATE  ATTORNEYS  GENERAL  OR 
THE  NATIONAL  ASSOCIATION  OF  ATTORNEYS  GENERAL. 

THROUGHOUT  OUR  HISTORY  AS  A  NATION,  OUR  COURTS  HAVE  PLACED  GREAT 
EMPHASIS  ON  THE  CONSTITUTIONAL  RIGHTS  OF  CRIMINAL  DEFENDANTS.   AS 
RHODE  ISLAND'S  ATTORNEY  GENERAL,  I  AM  MINDFUL,  GRATEFUL,  AND 
SUPPORTIVE  OF  THESE  BASIC  RIGHTS. 
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BUT  AS  A  CAREER,  CRIMINAL  PROSECUTOR,  I  AM  ALSO  MINDFUL  OF  THE 
IMPORTANCE  OF  ENSURING  THAT  VICTIMS  OF  CRIME  BE  TREATED  WITH  FAIRNESS, 
DIGNITY,  AND  RESPECT  THROUGHOUT  THE  CRIMINAL  JUSTICE  SYSTEM  AND  THAT 
OUR  SYSTEM  FINALLY  RECOGNIZES  CERTAIN  BASIC  RIGHTS  POSSESSED  BY  ALL 
VICTIMS  OF  CRIME. 

I  SUBMIT  TO  YOU  THAT,  AFTER  CAREFUL  CONSIDERATION  AND  DEBATE,  AN 
AMENDMENT  TO  THE  UNITED  STATES  CONSTITUTION,  WHICH  WOULD  ENSURE  THAT 
VICTIMS  OF  CRIME  CAN  PARTICIPATE  AND  HAVE  THEIR  VOICES  HEARD  IN  A 
COURT  OF  LAW,  IS  BOTH  APPROPRIATE,  ESSENTIAL,  AND  MOST  IMPORTANTLY, 


IN  RHODE  ISLAND,  OUR  CONSTITUTION  SPECIFICALLY  PROVIDES  THAT  THE 
GOVERNMENT  OF  OUR  STATE  HAS  BEEN  ESTABLISHED  FOR  "THE  PROTECTION, 
SAPETY,  AND  HAPPINESS  OF  THE  PEOPLE"  (R.I.  Const.  Art.  I,  sec.  2). 
MOREOVER,  ON  AT  LEAST  FOUR  OCCASSIONS  THE  NATIONAL  ASSOCIATION  OF 
ATTORNEY  GENERAL  HAS  ADOPTED  RESOLUTIONS  FORMERLY  RECOGNIZING  CRIME 
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VICTIMS  RIGHTS.   THE  DECLARATION  OF  RIGHTS  CONTAINED  WITHIN  THE  RHODE 
ISLAND  CONSTITUTION  FURTHER  PROVIDES  THAT  VICTIMS  HAVE  A 
CONSTITUTIONAL  RIGHT  TO  BE  TREATED  "WITH  DIGNITY,  RESPECT,  AND 
SENSITIVITY  DURING  ALL  PHASES  OF  THE  CRIMINAL  JUSTICE  PROCESS"  (R.I. 
Const.  Art.  I,  eec.  23).   FURTHERMORE,  THE  RHODE  ISLAND  CONSTITUTION' 
PROVIDES  THAT  THESE  RIGHTS  SHOULD  BE  INCLUDED  AMONG  THOSE  THAT  WOULD 
CONSTITUTE  THE  "PARAMOUNT  OBLIGATION  IN  ALL  LEGISLATIVE,  JUDICIAL  AND 
EXECUTIVE  PROCEEDINGS"  (R.I.  Const,  preamble) . 

RHODE  ISLAND  GENERAL  LAWS  ALSO  CONTAINS  A  "VICTIMS  BILL  OF  RIGHTS" 
WHICH  IMPLEMENT  IN  STATUTORY  FORM  THE  CONSTITUTIONAL  PRINCIPLES 
REFERENCED  EARLIER. 

IT  IS  IMPORTANT  TO  NOTE  THAT  IN  RHODE  ISLAND  THE  ATTORNEY  GENERAL'S 
OFFICE  PROSECUTES  ALL  FELONY  CASES,  MUCH  LIKE  DISTRICT  ATTORNEYS  DO  IN 
MOST  OTHER  STATES.   AND  AS  A  CRIMINAL  PROSECUTOR  IN  RHODE  ISLAND  SINCE 
1979,  I  HAVE  PERSONALLY  PROSECUTED  THE  MOST  HEINOUS  OF  CRIMES  AND 
CONVICTED  THE  MOST  VIOLENT  OF  DEFENDANTS,  AND  I  THEREFORE  CAN  SAY  THAT 
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IT  IS  NOT  ONLY  MY  PERSONAL  VIEW  BUT  MY  PROFESSIONAL  EXPERIENCE  THAT 
HAVING  VICTIMS  PARTICIPATING  AND  INVOLVED  AT  EACH  STAGE  OF  THE 
JUDICIAL  PROCESS  HELPS  PROSECUTORS  DO  A  BETTER  JOB  FROM  ARREST  THROUGH 
PAROLE . 

FROM  MY  PERSPECTIVE,  THE  BOTTOM  LINE  IS  THAT  JUSTICE  MUST  BE  DONE  IN 
ALL  CASES  SO  THAT  THE  SYSTEM  YIELDS  A  RESULT  THAT  IS  FAIR  TO  BOTH  THE 
DEFENDANT  AND  THE  PEOPLE  OF  THE  STATE.   PART  OF  THAT  PROCESS  SHOULD 
INCLUDE  THE  VOICE  OF  THE  VICTIM. 

WE'RE  NOT  TALKING  ABOUT  SPECIAL  RIGHTS  FOR  A  SPECIAL  CLASS  —  IN  1995, 
1  IN  7  AMERICANS  WERE  VICTIMS  OF  CRIME.   THAT'S  4  3  MILLION  OF  OUR 
PARENTS  AND  OUR  CHILDREN,  OUR  BROTHERS  AND  OUR  SISTERS,  OUR  NEIGHBORS 
AND  OUR  CO-WORKERS.   THESE  ARE  THE  PEOPLE  WE  SEE  DAY  AND  NIGHT  IN  OUR 
SHELTERS  AND  OUR  HOSPITALS,  IN  OUR  CLINICS  AND  OUR  DOCTORS'  OFFICES, 
AND  IN  OUR  POLICE  STATIONS  AND  OUR  COURTHOUSES. 
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WE  KNOW  ALL  TOO  WELL  THAT  AFTER  THE  CRIME  IS  COMMITTED,  VICTIMS  MAY 
ENCOUNTER  MANY  MENTAL,  PHYSICAL,  AND  ECONOMIC  CHALLENGES.   AS  A 
PROSECUTOR  AND  AN  ELECTED  OFFICIAL,  IT  IS  MY  JOB  TO  MAKE  THEM  FEEL  A 
LITTLE  LESS  UNEASY,  A  LITTLE  LESS  FRIGHTENED,  MORE  INFORMED,  AND  MORE 
UNDERSTANDING  OF  WHAT  THEY  MAY  ENCOUNTER  AS  A  VICTIM. 

IN  THE  RHODE  ISLAND  ATTORNEY  GENERAL'S  OFFICE,  OUR  VICTIM-WITNESS  UNIT 
SEES  FIRST  HAND  THE  TOLL  OF  CRIME  -  UPON  WOMEN,  UPON  CHILDREN,  UPON 
THE  ELDERLY,  UPON  BUSINESSES. 

AND  WE  PROSECUTE  SEXUAL  OFFENDERS;  DOMESTIC  ABUSERS;  GANG  ■  AND  JU-VENILH 
VIOLENCE;  RECKLESS  DRIVING  AND  DRIVING  UNDER  THE  INFLUENCE;  BURGLARY, 
.^03BERY,  &  THEFT...  AND  EACH  YEAR,  WE  WORK  WITH  THE  THOUSANDS  OF 
VICTIMS  WHO  AREN'T  IN  THE  HEADLINES,  BUT  WHO  STILL  NEED  THE  RIGHTS  AND 
GUARANTEES  TO  JUSTICE  THAT  THIS  CONSTITUTIONAL  AMENDMENT  WOULD  PROVIDE, 

I  BELIEVE  THE  CONSTITUTIONAL  AMENDMENT  IN  RI  AND  THE  "VICTIMS  BILL  OF 
RIGHTS"  STATUTE  HAS  WORKED  WELL  AND  HAS  MADE  OUR  COURT  SYSTEM  BOTH 
MORE  ACCOUNTABLE  AND  MORE  RESPECTED  BY  OUR  CITIZENS. 
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VICTIMS  AND  THEIR  LOVED  ONES  COME  TO  OUR  COURTS  KNOWING  THAT  NOTHING 
CAN  CHANGE  OR  UNDO  THE  CRIME  THAT  HAS  BEEN  COMMITTED  —  WHEN  A  LIFE 
HAS  BEEN  TAKEN  THERE  IS  NOTHING  WE  CAN  DO  TO  BRING  IT  BACK  AND  WHEN  A 
CHILD'S  INNOCENCE  HAS  BEEN  LOST  BECAUSE  OF  A  MOLESTER,  THE  LIFELONG 
DAMAGE  IS  NOT  ERASED  BY  A  TRIAL  OR  A  CONVICTION.   BUT  IN  OUR  PURSUIT 
OF  JUSTICE  WE  CAN  AND  WE  MUST  WORK  TO  ENSURE  THAT  VICTIMS  HAVE  RESPECT 
FOR  AND  CONFIDENCE  IN  OUR  JUDICIAL  SYSTEM.   WE  MUST  CONTINUE  TO  WORK 
TO  ENSURE  THAT  OUR  SYSTEM  OF  LAW  AND  JUSTICE  IS  RESPECTED.   THE  WORDS 
OF  GEORGE  WASHINGTON  ARE  AS  TRUE  TODAY  AS  WHEN  THEY  WERE  ARTICULATED 
MORE  THAN  200  YEARS  AGO:  "THE  ADMINISTRATION  OF  JUSTICE  IS  THE  FIRMEST 
PILLAR  OF  GOVERNMENT." 

I  HAVE  WORKED  WITH  HUNDREDS  OF  VICTIMS  OF  CRIME.    I  HAVE  EXPLAINED  OUR 
CRIMINAL  JUSTICE  SYSTEM  TO  PARENTS  GRIEVING  OVER  THE  LOSS  OF  A  CHILD. 
I  HAVE  WITNESSED  THE  COURAGE  OF  THE  WOMEN  BRUTALIZED  BY  SEXUAL 
ASSAULT,  OR  SMALL  CHILDREN  SCARRED  BY  CHILD  MOLESTATION.   IMAGINE  THE 
PERSONAL  STRENGTH  THAT  IT  TAKES  FOR  THESE  VICTIMS  TO  COME  FORWARD,  TO 
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TALK  TO  THE  POLICE,  TO  SUBMIT  TO  CROSS-EXAMINATION,  AND  TO  REVEAL  THE 
MOST  PRIVATE  AND  DEGRADING  FACTS  IN  AN  OPEN  COURTROOM.   OFTEN  WE  HAVE 
TO  EXPLAIN  TO  THEM  THE  PROCEDURES  THAT  WE  HAVE  IN  PLACE  TO  PROTECT  THE 
RIGHTS  OF  THE  ACCUSED.   AND  SOME  OF  THESE  VICTIMS  MUST  WONDER,  "WHAT 
ABOUT  MY  RIGHTS?"   WHATEVER  WORDS  THEY  USE,  HOWEVER  THEY  ARTICULATE 
IT,  WHAT  THEY  ARE  REALLY  LOOKING  FOR  FROM  OUR  CRIMINAL  SYSTEM  IS  ONE 
THING  —  JUSTICE.   I  HAVE  PERSONALLY  SHARED  THE  SATISFACTION  THAT 
VICTIMS  FEEL  WHEN  THE  JURY  IN  THEIR  CASE  CONVICTS  THE  ACCUSED.   THESE 
VICTIMS  WALK  OUT  OF  THE  COURTROOM  WITH  A  SENSE  THAT  SOMEONE  CARED 
ABOUT  THEIR  SUFFERING,  THAT  SOMEONE  BELIEVED  THEIR  ACCOUNT  OF  THE 
FACTS,  AND  THAT  SOCIETY  HAS  GIVEN  THEM  AN  OUTLET  TO  REDRESS  THE  WRONG 
THAT  WAS  DONE  TO  THEM. 

FORTUNATELY,  IN  RHODE  ISLAND,  AS  I  MENTIONED  EARLIER,  WE  HAVE  A 
CONSTITUTIONAL  PROVISION  THAT  RECOGNIZES  VICTIMS'  RIGHTS,  AND  WE  HAVE 
A  STATUTORY  VICTIMS'  BILL  OF  RIGHTS  THAT  GIVES  REAL  MEANING  TO  THESE 
CONSTITUTIONAL  PROTECTIONS. 
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SOME  CRITICS  MIGHT  SAY  THAT  ADOPTING  SUCH  AN  AMENDMENT  TRIVIALIZES  THE 
CONSTITUTION.   I  DISAGREE  WITH  THAT  NOTION,  AND  I  THINK  THAT  THE  VALUE 
OF  SUCH  CONSTITUTIONAL  PROVISIONS  IS  ILLUSTRATED  BY  THE  MANY  VICTIMS 
WHO  MAKE  USE  OF  THEIR  RIGHT  TO  ADDRESS  THE  COURT  AT  SENTENCING.   THIS 
CONSTITUTIONAL  RIGHT  GIVES  THE  VICTIM  AN  OFFICIAL  FORUM  IN  WHICH  TO 
STAND  FACE  TO  FACE  WITH  THE  DEFENDANT  AND  ASK  THE  SENTENCING  JUDGE  TO 
HOLD  THE  DEFENDANT  ACCOUNTABLE  FOR  THE  HARM  THAT  THE  VICTIM  SUFFERED. 

IN  MY  LONG  EXPERIENCE  AS  A  PROSECUTOR,  I  HAVE  SEEN  THE  EMPOWERING 
EFFECT  THAT  THIS  HAS  ON  VICTIMS,  AND  I  THINK  RECOGNIZING  THE  UNIQUE 
STATUS  OF  VICTIMS  IN  OUR  CONSTITUTION  IS  AN  IMPORTANT  PART  OF  ASSURING 
THAT  BOTH  OUR  STATE  AND  FEDERAL  JUDICIAL  SYSTEMS  DELIVER  ON  THE 
PROMISE  OF  JUSTICE. 

AS  JAMES  MADISON  WROTE  IN  FEDERALIST  51:  "JUSTICE  IS  THE  END  OF 
GOVERNMENT.   IT  IS  THE  END  OF  CIVIL  SOCIETY.   IT  EVER  HAS  BEEN  AND 
EVER  WILL  BE  PURSUED  UNTIL  IT  BE  OBTAINED..."   THIS  QUEST  FOR  JUSTICE 
IS  AT  THE  VERY  HEART  OF  OUR  CONSTITUTIONAL  FORM  OF  GOVERNMENT. 
RECOGNIZING  THE  RIGHTS  OF  VICTIMS  CAN  ONLY  FURTHER  THIS  GREAT  PURSUIT. 
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I  AM  GENERALLY  RELUCTANT  TO  AMENDING  OUR  CONSTITUTION.   BUT  WITH 
APPROPRIATE  DISCUSSION,  INTELLIGENT  DEBATE,  AND  CAREFUL  CONSIDERATION, 
I  BELIEVE  THAT  THE  VICTIMS  OF  CRIME  ARE  ENTITLED  TO  A  CODIFICATION  OF 
THEIR  RIGHTS. 

ANY  MEANINGFUL  CONSTITUTIONAL  AMENDMENT  MUST  PROVIDE  VICTIMS  WITH  AN 
UNAMBIGIOUS  GUARANTEE  THAT  THEY  MAY  PARTICIPATE  IN  THAT  PROCESS.   THIS 
AMENDMENT  SHOULD  CODIFY  THE  RIGHTS  THAT  WE  SHOULD  GUARANTEE  VICTIMS, 
THE  SAME  WAY  OUR  CONSTITUTION  GUARANTEES  THE  RIGHTS  OF  DEFENDANTS. 
FURTHERMORE,  A  CAREFULLY  DESIGNED  AMENDMENT  WOULD  COMPLEMENT 
SUCCESSFUL  AMENDMENTS  AND  STATUTES  ALREADY  IN  PLACE  IN  MANY  STATES, 
AND  WHICH  ARE  UNDER  CONSIDERATION  IN  MANY  OTHERS. 

I  WOULD  LIKE  TO  SUBMIT  FOR  YOUR  REVIEW  THE  RESOLUTION  ADOPTED  BY  THE 
NATIONAL  ASSOCIATION  OF  ATTORNEYS  GENERAL  AT  OUR  SUMMER  MEETING  HELD 
LAST  .MONTH  IN  ST.  LOUIS  WHICH  DEMONSTRATES  OUR  SUPPORT  FOR  THE  NEED 
FOR  ENHANCED  VICTIM  PARTICIPATION  IN  AND  ACCESS  TO  THE  CRIMINAL 
JUSTICE  SYSTEM. 


35-331  -  96  -  3 
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ALTHOUGH  THE  ASSOCIATION  TOOK  NO  FORMAL  POSITION  ON  THE  MERITS  OF  A 
CONSTITUTIONAL  AMENDMENT  RECOGNIZING  CRIME  VICTIMS'  RIGHTS,  I  HAVE 
SPOKEN  WITH  MANY  OF  MY  COLLEAGUES  WHO  STRONGLY  SUPPORT  THE  CONCEPT  OF 
SUCH  AN  AMENDMENT. 

TO  THE  EXTENT  THAT  THEY  HAVE  ARTICULATED  ANY  RESERVATIONS  ABOUT  SUCH  A 
MEASURE,  THEIR  POTENTIAL  CONCERNS  TYPICALLY  FALL  INTO  THREE 
CATEGORIES.   FIRST,  THEY  ARE  CONCERNED  THAT  ANY  AMENDMENT  NOT  CREATE  A 
PRIVATE  RIGHT  OF  ACTION  FOR  DAMAGES  AGAINST  ANY  PROSECUTOR  OR  OTHER 
STATE  OR  LOCAL  OFFICIAL  WHO  MAKES  A  GOOD-FAITH  ATTEMPT  TO  COMPLY  WITH 
ITS  PROVISIONS.   SECOND,  THEY  ARE  CONCERNED  THAT  ANY  AMENDMENT  NOT 
GIVE  VICTIMS  ABSOLUTE  VETO  POWER  OVER  DISCRETIONARY  DECISIONS 
TYPICALLY  LEFT  TO  LAW  ENFORCEMENT  AND  PROSECUTORS,  SUCH  AS  CHARGING 
AND  SENTENCING  RECOMMENDATIONS.   THIRD,  THEY  ARE  CONCERNED  ABOUT  THE 
EFFECT  OF  ANY  FEDERAL  CONSTITUTIONAL  AMENDMENT  ON  STATE  CONSTITUTIONAL 
AND  STATUTORY  PROVISIONS  AFFORDING  VICTIMS  CERTAIN  RIGHTS'  IN  THEIR 
STATE  CRIMINAL  JUSTICE  SYSTEM.   TO  THAT  END,  THE  ASSOCIATION  HAS 
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APPOINTED  A  WORKING  GROUP  CHAIRED  BY  MISSOURI  ATTORNEY  GENERAL  JAY 
NIXON  TO  ANALYZE  THESE  AND  OTHER  ISSUES.   WE  LOOK  FORWARD  TO  SHARING 
THAT  ANALYSIS  WITH  YOU.   SPEAKING  ONLY  AS  THE  RHODE  ISLAND  ATTORNEY 
GENERAL,  I  AM  CONFIDENT  THAT  A  MEANINGFUL  AMENDMENT  CAN  BE  DRAFTED  TO 
ADDRESS  THESE  CONCERNS  AND  LOOK  FORWARD  TO  WORKING  WITH  YOU  TO  DO  JUST 


THANK  YOU  ONCE  AGAIN  FOR  THE  OPPORTUNITY  TO  SPEAK  HERE  TODAY  TO 
SUPPORT  THE  NEED  FOR  ENHANCED  VICTIM  PARTICIPATION  IN  THE  CRIMINAL 
JUSTICE  SYSTEM.   I  WOULD  BE  HAPPY  TO  ANSWER  ANY  QUESTIONS  YOU  MIGHT 
HAVE.   THANK  YOU. 


*    • 


attachments  : 


Excerpts  from  the  Rhode  Island  Conetitution , 

Excerpts  from  Rhode  Island  General  Law3 , 

Resolution  of  the  National  Aeeociation  Of  Attorneys  General: 

^Supporting  the  need  for  enhanced  victim  in  and  access  to  the 

criminal  justice  system, 
Biography  of  Rhode  Island  Attorney  General  Jeffrey  B.  Pine. 
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NATIONAL  ASSOCIATION  OF  ATTORNEYS  GENERAL 

Adopted 

Summer  Meeting 

June  9-12,  1996 

St.  Louis,  Missouri 

RESOLUTION 

SUPPORTING  THE  NEED  FOR  ENHANCED  VICTIM  PARTICIPATION  IN 
AND  ACCESS  TO  THE  CRIMINAL  JUSTICE  SYSTEM 

WHEREAS,  millions  of  people  and  households  in  the  United  States  are  victimized  by  crime 
each  year;  and 

WHEREAS,  many  victims  and  their  survivors  face  substantial  financial  loss,  physical  injury, 
emotional  trauma  and  significantly  reduced  quality  of  life;  and 

WHEREAS,  family  members  and  friends  of  victims  and  survivors  of  crime  also  suffer  from 
similar  trauma;  and 

WHEREAS,  victims  have  a  right  to  be  treated  with  dignity,  respect,  courtesy,  and  sensitivity 
and  the  criminal  justice  system  still  fails  to  provide  too  many  victims  with  meaningful  access  and 
participation;  and 

WHEREAS,  twenty  states  already  have  amended  their  constitutions  to  provide  for  the  rights 
of  victims  in  their  state  cnminal  justice  process;  and 

WHEREAS,  a  similar  number  of  states  currently  have  statutory  provisions  affording  cnme 
victims  certain  rights  in  the  criminal  justice  system;  and 

WHEREAS,  Congress  recently  passed  legislation  making  restitution  mandatory  in  all  federal 
criminal  cases;  and 

WHEREAS,  a  number  of  states  have  similar  laws  requiring  orders  of  restitution  in  cnminal 
cases;  and 
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WHEREAS,  the  National  Association  of  Attorneys  General  has  supported  victims  of  crime 
legislation  smce  at  least  1979;  and 

WHEREAS,  a  proposed  Victims'  Rights  Constitutional  Amendment  was  recently  introduced 
in  both  Houses  of  Congress;  and 

WHEREAS,  the  decision  to  amend  the  United  States  Constitution  is  a  decision  of  the  utmost 
importance  which  cannot  be  taken  without  due  regard  for  established  pnnciples  of  federalism  and 
for  the  hard  won  protections  victims  of  crime  now  enjoy  under  state  law;  and 

WHEREAS,  questions  have  been  raised  about  the  impact  of  the  proposed  Amendment  on 
state  criminal  and  juvenile  justice  systems; 

NOW,  THEREFORE,  BE  IT  RESOLVED  THAT  THE  NATIONAL  ASSOCIATION 
OF  ATTORNEYS  GENERAL: 

1.  Reaffirms  its  commitment  to  support  victims'  rights  through  support  for  appropnate 
constitutional  amendments  in  states,  commonwealths,  and  temtories  that  do  not  have  such  an 
amendment; 

2.  Reaffirms  its  commitment  to  support  enactment  of  a  meaningful  statutory  Victims'  Bill 
of  Rmhts  in  states,  commonwealths,  and  territories  that  do  not  already  have  such  a  statute; 

3.  Authorizes  NAAG  to  establish  a  working  group  to:  (a)  study  and  develop  an 
understanding  and  analysis  of  the  proposed  constitutional  amendment ,  its  impact  upon  the  states  and 
the  necessity  of  the  proposed  amendment;  (b)  work  cooperatively  with  the  Congress,  the  U.S. 
Department  of  Justice,  the  National  District  Attorneys  Association,  victims'  nghts  groups  and  other 
interested  groups  or  organizations  as  necessary  to  accomplish  its  goals;  and  (c)  if  it  is  determined  that 
a  constiaitional  amendment  is  necessary,  suggest  any  recommended  modifications  to  the  proposed 
amendment;  and 

4.  .Authorizes  the  Executive  Director  of  the  Association  to  transmit  the  resolution  to  all 
appropriate  entities. 
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OCEAN  STATE 

RPIODE  ISLAiND  MAJ^AL  79 

CONSTITUTION 

OF  THE 

STATE  OF  RHODE  ISLAND 

AND 

PROVIDENCE  PLANTATIONS 

PREAMBLE 
WE,  the  people  of  the  Stale  of  Rhode  Island  and  Providence 
Planutiotw.  grateful  to  Almishty  God  for  the  civ-jl  and  n:ligjous 
liberty  which  He  hath  so  long  permiUcd  as  to  enjoy,  and  looking  to 
Him  for  a  blesaing  upon  our  endeavors  to  secure  and  to  transmit  the 
same,  unimpaired,  tD  juccccding  generations,  do  ordain  and  establish 
this  Constitution  of  govemmcnL 

ARTICLE  I- 

D«cJaratJon  of  Certain  Coostitudonal  Rights  and  Principles. 

In  order  effectually  to  secure  the  religious  and  political  freedom 
esublished  by  our  venerated  ancestors,  and  to  preserve  the  sajnc  for 
our  posterity,  we  do  declare  that  the  essenual  and  unquestionable 
rights  and  prindples  hereinafter  mentioned  shall  be  cstabUihcd, 
maintained,  and  pnescrved.  and  shall  be  of  paramount  obligadon  in  all 
legislative,  judicial  and  executive  proceedings. 

SECTION  1,  In  the  words  of  the  Father  of  his  Country,  wc  declare 
that  "the  basis  of  our  political  systems  is  the  riglUuf  the  people  u  make 
and  alter  their  constitutions  of  government;  but  that  the  consutuuon 
which  at  any  dme  exists,  till  changed  by  an  explicit  and  autlicndc  act 
of  the  wbole  people,  is  sacredly  ooligatory  upon  all." 

SEC.  2.  All  free  governments  ars  instituted  for  the  protccuon. 
safety,  and  happintss  of  the  people  All  the  laws,  tbcrefotr,  should 
be  made  for  the  good  of  the  whole;  and  the  burdens  ofthe  state  ought 
to  be  fairly  distributed  among  its  citizens.  No  person  shall  be  deprived 
of  life,  liberty  or  property  without  due  process  of  law.  nor  shall  any 
person  be  denied  tqual  protection  of  the    laws.     No 
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othcrwnsc  qualified  person  ihaJl,  solely  by  reason  of  race,  gender  or 
handicap  be  subject  Co  discn'mination  by  the  state,  its  agents  or  any 
person  or  entity  doing  busincii  with  the  state.  Nothing  in  this  section 
shall  be  coivstrucd  to  grant  or  secure  any  right  rrUting  to  abonion  or 
the  funding  thereof. 

Sec.  3.  Whereas  Almighty  God  hath  created  the  mind  free;  and  all 
attempts  to  influence  it  by  temporal  punishments  or  burdens,  or  by 
civil  incapacitations,  tend  to  beget  habits  of  hypocrisy  and  meanness; 
and  whereas  a  principal  object  of  our  venerable  ancestors,  in  their 
migration  to  this  country  and  their  setdc mcnt  of  this  state,  was,  as  they 
expressed  it,  to  hold  forth  a  lively  experiment  that  a  flourishing  civil 
state  may  stand  and  be  best  maintained  with  full  !ib«rry  in  rcLigious 
concernments;  we,  therefore,  declare  that  no  person  shall  be  com- 
pelled to  frequent  or  to  support  any  religious  worship,  place,  or 
ministry  whatever,  except  in  fulfillment  of  such  person's  voluntary 
contract;  nor  enforced,  restrained,  molested,  or  burdened  in  body  or 
goods;  nor  disqualified  from  holding  any  ofllcc;  nor  otherwise  luffcr 
on  account  of  such  person's  religious  belief;  and  that  every  person 
shall  be  free  to  worship  God  according  to  the  dictates  of  such  person' s 
opinion  in  matters  of  religion;  and  that  the  same  shall  in  no  wise 
diminish,  enlarge,  or  affect  the  civil  capacity  of  any  person. 

Sec  4.  Slavery  shall  not  be  permitted  in  this  state. 

Sec  5.  Every  person  within  this  state  ought  to  find  a  certain 
remedy,  by  having  recourse  to  the  laws,  for  all  injuries  or  wrongs 
which  may  be  received  in  one' j  pcnon,  property,  or  character.  Every 
person  ought  to  obtain  right  and  justice  freely,  and  without  purchase. 
completely  and  without  denial;  promptly  and  without  delay;  con- 
formably to  the  Laws. 

Sec  6.  The  right  of  the  people  to  be  secure  in  their  persons,  papers 
and  possessions,  against  unreasonable  searches  and  seizures,  shall  not 
be  violated;  and  no  warrant  shall  Issue,  but  on  complaint  in  writing. 
upon  probable  cause,  supported  by  oath  or  affirmation,  and  describing 
as  nearly  as  may  be,  the  place  to  be  searched  on d  the  persons  or  things 
to  be  seized. 
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Sec  7.  Except  in  cases  o  f  impochment,  or  in  cases  arising  in  the 
land  or  naval  forcM.  or  in  Che  militia  when  in  actual  service  in  dmc  of 
war  or  public  danger,  no  pcnon  shall  be  held  to  answer  for  any  offense 
which  is  punishable  by  death  or  by  imprisonment  for  life  unless  on 
presentment  or  indictment  by  a  grand  jury,  and  no  person  shall  be  held 
to  ans  wcr  for  any  other  felony  M  nJcss  on  presentment  or  i  ndictmcnl  by 
a  grand  jury  or  on  information  in  writing  signed  by  the  attorney- 
general  or  one  of  the  attomey-gcneral's  designaxed  assistants,  as  the 
general  assembly  may  provide  and  In  accordance  with  procedures 
enacted  by  the  general  assembly.  The  general  assembly  may  author- 
ize the  impaneling  of  grand  juries  with  authority  to  indict  for  offenses 
commiaed  any  place  within  the  stare  andit  may  provide  that  more  than 
one  grand  jury  may  sic  simultaneously  within  a  county.  No  person 
shall  be  subject  for  the  same  offense  to  be  twice  put  in  jeopardy. 
Nothing  contained  in  this  article  shall  be  construed  as  in  anywise 
impairing  the  inherent  common  law  powers  of  the  grand  jury. 

Sec.  8.  Excessive  bail  shall  not  be  required,  nor  excessive  fines 
Imposed,  nor  cruel  punishments  inflicted;  and  all  punishments  ought 
lo  be  proportioned  to  the  offense. 

Sec  9.  All  persons  imprisoned  ought  to  be  bailed  by  sufficienC 
surety,  unless  for  ofTenscs  punishable  by  imprisonment  for  life,  or  for 
offenses  involving  the  use  or  threat  of  use  of  a  dangerous  weapon  by 
one  already  convicted  of  such  an  offense  or  already  convicted  of  an 
offense  punishable  by  imprisonment  for  life,  or  for  an  offense  involv- 
ing the  unlawful  sale,  distribution,  manufacture,  delivery,  or  poiscs- 
sion  with  intent  to  manufacture,  sell,  distribute  or  deliver  any  con- 
trolled substance  or  by  possession  of  a  controlled  substance  punish- 
able by  imprcisonment  for  ten  (1 0)  years  or  more,  when  the  proof  of 
guilt  is  evident  or  the  prcsumpuon  greaL  Nothing  in  this  section  shall 
be  construed  to  confer  a  righ'  to  bail,  pending  appeal  of  a  conviction. 
The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended, 
unless  when  in  cats  of  rcbelUon  or  invasion,  the  pubL'c  safety  shall 
require  iq  nor  ever  without  the  authority  of  the  general  assembly. 

Sec  10.  In  all  criminal  prosecutions,  accused  persons  shall 
enjoy  rhc  righttoaspeedy  and  public  trial,  by  an  impartial  jury,  to 
be  infornicd  of  the  nature  and  cause  of  the  accusation-  us  be 
confronted  with  the  witnesses  against  them,  to  have  compulsory 
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process  for  obtaining  them  in  thsir  favor,  co  have  the  issiitance  of 
counsel  in  their  defense,  and  shall  be  at  liberty  to  speak  for  chem- 
selves;  nor  shall  they  be  deprived  of  life.  Ubcrty.  or  property,  unless 
by  the  judgement  of  their  peers,  or  by  the  law  of  the  laiid. 

Sec  U.  Thepersonofadcbtor,  when  there  is  not  strong  presump- 
tion of  fraud,  ought  not  to  be  continued  in  prison,  after  such  person 
shall  have  delivered  up  property  for  the  benefit  of  said  person's 
creditors,  in  iuch  manor  as  shall  be  prescribed  by  law. 

Sec.  12.  No  ex  post  facta  law,  or  taw  impairing  the  oblisation  of 
contracts,  shall  be  passed. 

Sec.  1 3.  No  person  in  a  court  of  common  law  shall  be  compelled 
to  jive  self-incrirninating  evidence. 

Sec  14.  Every  person  being  presumed  innocent,  unul  pronounced 
guilCy  by  law.  no  act  of  severity  which  is  not  necessary  to  secure  an 
accused  person  shall  be  permitted. 

Sec.  15.  The  right  of  trial  by  jury  shall  remain  inviolate.  In  civil 
eases  the  generaJ  assembly  may  fix  the  size  of  the  petit  jury  at  less  than 
twelve  but  not  less  than  six. 

Sec.  16.  Private  property  shall  not  be  taken  for  public  uses.  ^*nthout 
just  compensation.  The  powen  of  the  state  and  of  its  murJcipoIities 
to  regulate  and  control  the  use  of  land  and  waters  in  furtherance  of  the 
prcAervacion.  regeneration,  and  restoration  of  the  natural  environ- 
ment, and  in  furtherance  of  the  protection  of  the  rightj  of  the  people 
to  enjoy  and  freely  cxcrcije  the  rights  of  fishery  and  the  privileges  of 
the  shore,  as  those  rights  and  duties  arc  set  foah  in  Section  17,  shall 
be  an  exercise  of  the  police  powen  of  the  state.  sbaJl  be  UberaJIv 
construed,  and  shall  not  be  deemed  to  be  a  public  use  of  private 
property. 

Sec  17.  The  people  shall  continue  to  enjoy  and  freely  exercise 
all  the  rights  of  fishery,  and  the  privflcgca  of  the  shore,  to  which 
they  have  been  heretofore  cndtled  under  the  charter  and  osagcs 
of  this  state,  including  but  not  b'mitcd  to  Fishing  from  tlieshurc, 
the  gathering  of  seaweed,    leaving  the  shore  to  swim  in  (he  $ca  and 


70 

OCEAN  STATE 
RHODE  ISLAiVD  MANUAL  83 


passage  along  the  shore;  and  they  shall  be  secure  in  their  rights  to  che 
use  and  enjoy  ment  of  the  namnil  nssourees  of  the  state  with  due  regard 
for  the  prrscrvation  of  their  values:  and  it  shall  be  the  duty  of  the 
general  assembly  to  pro^itie  for  the  conservation  of  die  air,  land, 
water,  plant,  animal,  mineral  iind  other  narural  resources  of  the  stai:. 
and  to  adopt  all  means  necessary  i:id  proper  by  law  to  protect  the 
natural  environment  of  the  people  of  the  state  by  providing  adequate 
resource  planning  for  the  control  and  regulation  of  ihe  use  of  the 
natural  rcsourcss  of  ihe  state  and  for  the  preservation,  regcncraiion 
and  rcscoradon  of  the  natural  environment  of  die  state. 

Sec  1 8.  The  military  shall  be  held  instrict  subordinarion  to  the  civil 
authority.  And  the  law  manial  shall  be  used  and  exercised  in  such 
cases  only  as  occasion  shall  necessarily  require. 

Sec.  1 9.  No  soldier  shall  be  quanerrd  in  any  house  in  rime  of  peace, 
without  the  consent  of  the  owner;  nor,  in  time  of  war,  but  In  manner 
to  be  prescribed  by  law. 

Sec  20.  The  liberty  of  the  press  bcins  essential  to  the  security  of 
freedom  in  a  state,  any  penon  may  publish  sentiments  on  any  subject, 
being  responsible  forihe  abuse  of  that  liberty;  and  in  all  trials  for  libel, 
both  civil  aad  criminal,  the  h:uth.  unless  pobltshed  from  malicious 
motives,  shall  be  sufTicieai  defense  to  the  person  charged. 

Sec.  21.    The  citizens  have  a  right  in  a  peaceable  manner  to 
assemble  for  their  common  good,  and  to  apply  to  those  invested  with  ' 
the  powers  of  government,  for  redress  of  grievances,  or  for  other 
purpoics.  by  petition,  address,  or  remonstrance.  No  taw  abridjing  the 
freedom  of  speech  shall  be  enacted. 

Sec  22.  The  right  of  the  people  to  keep  and  bear  arms  shall  not  be 
infringed. 

SEC  23.  A  victim  of  crime  ihalL  as  a  maner  of  right,  be  created 
by  agrnts  of  the  stale  with  digriity.  respect  and  sensitivity  during 
an  phases  of  the  criminal  jusdce  process.  Such  person  shall  be 
entitled  to  teceive.  from  the  perpctntor  of  the  crime.  Oruncial 
compensation  for  any  injury  or  loss  caused  by  the  perpetrator  of 
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(he  crime,  and  shall  receive  sucS  other  compensation  as  the  state  may 
provide.  Before  sentencing,  a  victim  shall  have  the  right  to  address  the 
court  regarding  the  impact  which  the  pcrpetmtor's  conduct  has  hod 
upon  the  victim. 

Sec.  24.  The  enumeration  of  the  foregoing  rights  shall  not  be 
construed  to  impair  or  deny  others  retained  by  the  people.  The  rights 
guaranteed  by  this  Constiwdon  are  not  dependent  on  those  guaran- 
teed by  the  Constitution  of  the  United  States. 
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12-28-A. 

Right  to  ajjdnoa  court  prior  to 

12-28-6. 
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12-28-7. 
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12-28-4.1. 

Right  to  cdcireoa  court  regarding 

lidity   of  conviction,    aaat«nca 

ple«  oegotistioQ. 

or  parole. 

12-2S-4.2. 

RaprcMntativtt  of  incspaciUted 

12-28-^ 

Severability. 

yictin. 

12-28-9. 

Child  Tictixaa, 

L2.2a-t.3. 

Pretrial    eonfvaiic«a   —   MiAci*- 
o««non  In  district  court. 

12-2»-10. 

Victims'  •«rvic«3  unit 

12-28-1.     Short  title.  —  This  chapter  may  be  cited  as  the' "Vic- 
tim's BiU  of  Rights". 


Hi«tory  of  Section. 

P.L  1983,  ch.  265.  i  1. 

Rfloaactments.    Tike    1994    Rranactmant 
(P.L.    1994,    ch.    1S4.    i  1)    aubatitubed    the 


prvaent  chapter  heading  for  'Highta  of  th^ 
'  Victim',  and  eubatituted  the  present  aectioa 
h««iliog  for  "Titla'. 
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12-28-2.  Legislative  purpose.  —  In  recognition  of  the  responsi- 
bility of  the  community  to  the  victims  of  crime,  the  general  assembly 
declares  its  intent  to  ensure: 

(1)  That  cdl  crime  victims  are  treated  with  dignity,  respect,  and 
sensitivity  at  all  phases  of  the  criminal  justice  process; 

(2)  That  whenever  possible  they  receive  financial  compensation 
for  their  injury  or  loss  from  the  perpetrator  of  the  crime;  and 

(3)  That  the  full  impact  of  the  crime  upon  the  victim  is  brought  to 
the  attention  of  the  court. 

History  of  Scctioo.  vicdnia'  for  "such  victims"  in  subdivision  (1) 

P.L.   1983,  ch.  265.  }   1.  and   m«d«   stylLstic   and   mingr   pur.ctuation 

Reenactai«at5.    The    1994    Rewnactnient  changea  tlirougbauc  the  section. 

CPL.  1994,  ch.  134,  5   1)  aubstitu-.ed  "criroa 

12-28-3.  General  rights.  —  (a)  Each  victim  of  a  criminal  offense 
who  makes  a  timely  report  of  the  crime  and  who  cooperates  with  law 
enforcement  authorities  in  the  investigation  and  prosecution  thereof 
shall  have  the  following  rights: 

(1)  To  be  notified  no  less  frequently  than  every  three  (3)  months 
by  law  enforcement  authorities  of  the  status  of  the  investigation, 
until  such  time  as  the  alleged  perpetrator  is  apprehended  or  the 
investigation  closed. 

In  the  case  of  a  criminal  offense  that  results  in  the  victim's  death 
the  law  enforcement  authorities  shall  provide  notification  to  a  desig- 
nated family  member  of  the  victim; 

(2)  To  be  notified  by  law  enforcement  authorities  of  the  arraign- 
ment of  the  alleged  perpetrator  before  a  court  empowered  to  set  bail; 
and  to  be  informed  of  the  release  of  the  alleged  perpetrator  on  bail  or 
personal  recognisance; 

(3)  To  receive  protection  from  harm  and  threats  of  harm  arising 
out  of  the  victim's  cooperation  with  law  enforcement  and  prosecution 
efforts,  and  to  be  provided  with  information  as  to  the  means  of  pro- 
'ection  available; 

(4)  To  be  notified  of  all  court  proceedings  at  which  the  victim's 
presence  is  required  in  a  reasonable  amount  of  time  prior  to  the 
proceeding,  and  to  be  notified  of  the  cancellation  of  any  scheduled 
court  proceeding  in  sufficient  time  to  prevent  an  unnecessary  ap- 
pearance at  the  courthouse; 

(5)  To  be  provided,  whenever  feasible,  with  a  secure  waiting  area 
during  court  proceedings  that  does  not  require  the  victim  to  be  in 
close  proximity  to  the  defendant  and  the  family  and  friends  of  the 
defendant; 

(6)  To  be  informed  of  the  procedure  to  be  followed  in  order  to  apply 
for  and  receive  any  witness  fee  to  which  the  victim  is  entitled; 

(7)  To  be  provided  with  appropriate  employer  intercession  ser- 
vices to  ensure  that  the  employer  of  the  victim  will  cooperate  with, 
the  criminal  justice  process  in  order  to  minimize  the  employee's  loss 
of  pay  and  other  benefits  resulting  from  court  appearances; 
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(8)  To  have  any  stolen  or  other  personal  property  expeditiously 
returned  by  law  enforcement  agencies  when  no  longer  needed  as 
evidence; 

(9)  To  be  informed  of  financial  assistance  and  other  social  services 
available  to  crime  victims  and  the  manner  of  applying  therefor.  All 
eligible  victims  shall  be  informed  of  the  existence  of  the  criminal 
ir;iuries  compensation  fund  and  the  manner  of  applying  therefor; 

(10)  To  be  consulted  by  the  administrator  of  probation  amd  parole 
in  the  course  of  his  or  her  preparation  of  the  presentence  report  on 
felony  cases  and  to  have  included  in  that  report  a  statement  regard- 
ing the  impact  which  the  defendant's  criminal  conduct  has  had  upon 
the  victim; 

(11)  To  be  aiforded  the  right  to  address  the  court  prior  to  sentenc- 
ing in  those  cases  where  the  defendant  has  been  at^'udicated  gxLQty 
following  a  trial; 

(12)  To  be  informed  of  the  disposition  of  the  case  against  the  al- 
leged offender, 

(13)  To  be  notified  in  felony  cases  whenever  the  defendant  or  per- 
petrator is  released  from  custody.  When  release  is  ordered  prior  to 
final  conviction,  notice  to  the  victim  shall  be  given  by  the  attorney 
general.  When  release  is  granted  subsequent  to  final  conviction,  said 
notice  to  the  victim  shall  be  given  by  the  parole  board;  and 

(14)  To  be  aifforded  the  opportunity  to  make  a  statement,  in  writ- 
ing and  signed,  regarding  the  impact  which  the  defendant's  criminal 
conduct  had  upon  the  victim.  The  statement  shall  be  inserted  into 
the  case  file  maintained  by  the  attorney  general  or  prosecutor  and 
shaJl  be  presented  to  the  court  for  its  review  prior  to  the  acceptance 
of  any  plea  negotiation.  Said  statement  shall  be  submitted  to  the 
parole  board  for  inclusion  in  ita  records  regarding  the  defendant's 
conduct  against  the  victim. 

(15)  To  be  informed  by  the  prosecuting  officer  of  the  right  to  re- 
quest that  restitution  be  an  element  of  the  final  disposition  of  a  case. 

(b)  The  rights  afforded  to  the  victim  of  a  crime  by  this  section 
shall  be  afforded  as  well  to  the  immediate  families  of  homicide  vic- 
tims. 

(c)  Unless  otherwise  specified,  in  felony  cases  it  shall  be  the  re- 
sponsibility of  the  attorney  general  and  the  victims'  services  unit,  as 
described  in  §  12-28-10  to  make  certain  that  the  victim  receives 
such  notification  as  is  reqiiired  by  this  section.  In  misdemeajoor 
cases,  it  shall  be  the  responsibility  of  the  law  enforcement  agency 
making  the  arrest  and  of  the  victims'  service  unit,  as  described  in 
§  12-28-10  to  make  certain  that  the  victim  receives  such  notification 
as  is  required  by  this  section. 

History  of  Sectioa.  R««nactanenU.   Th«    1994    R««niictzae&t 

P.L.  1983,  ch.  265,  i  1;  P.L.  1985,  ch.  -ill.  (Pi.    1994,    ch.    134.    i  1)    lubitituted    the 

i   1;  P.L.   1986,  ch.  405,  3   1;  PI,.   1983,  ch.  present  »ection  heading  for  "Ri?hU  of  th«  •ric- 

129,  art.  25,  5  5;  P.L.  1988,  ch.  444,  §  2;  P.L.  tim  during  invrstiyation  and  pnjsecution  of 

1991,  ch.  302.   ]   1;  P.L.   1994.  ch.  187.  i   1.  the   crime",   add«d   tha    subsection    desi^na- 
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tious,  and  made  stylistic  and  minor  punctua-  to  incorporabe  the  cLanges  mide  by  che  1994 

tion  chajigea  along-  with  several  substitutioos  reenactnnent  of  title  12  by  P.L.  1994,  ch.  134, 

for  "said"  throughout  the  section,  '  which  were  not  inciudad  in  the  1994  amend- 

CompUer^a  Notes.  This  section  aa  it  ap-  msnt.    For    the    extant   of  th«    r«»aactin«nt 

pears  above  has  been  edited  by  the  compiler  chancM,  se«   the  reeaactaent  note  above. 

12-28-4-  Right  to  address  coxirt  prior  to  sentencing.  —  (a) 
Prior  to  the  ixnposition  of  sentence  upon  a  defendant  who  has  been 
adjudicated  guilty  of  a  crime  in  a  trial,  the  victim  of  the  criminal 
offense  shall  be  afforded  the  opportunity  to  address  the  court  regard- 
ing the  impact  which  the  defendant's  criminal  conduct  has  had  upon 
the  victim.  The  victim  shall  be  permitted  to  speak  prior  to  counsel 
for  the  state  and  the  defendant  making  their  sentencing  recommen- 
dations to  the  covirt  and  prior  to  the  defendant's  exercise  of  his  or  her 
right  to  address  the  court. 

(b)  For  the  piirposes  of  this  section,  a  "victim"  is  one  who  has 
sustained  personal  injury  or  loss  of  property  directly  attributable  to 
the  felonious  conduct  of  which  the  defendant  has  been  convicted.  In 
homicide  cases,  a  member  of  the  immediate  family  of  the  victim 
shall  be  afforded  the  right  created  by  this  section. 

History  of  Section,  from  the  beginning  of  the  section  haading, 

P.L.  1983,  ch.  265,  ]   1;  PX.  19SS,  ch.  411,  added    tho    suhsectioa   deaignationa.    subati- 

i   1;  P.L.  1986.  ch.  405.  J   1;  P.L.  1988,  cL  tuted  "^o  criminal"  for  "said  criminal"  near 

•444,  §  2.  the  beginning'  of  aub*ect:on  fa),  and  injerted 

Revaactmenta.    The    1994    Reanactment  quotation    marks    sunnunding    "Tictim"    in 

(P.L.  1994,  ch.  134,  i  1)  deleted  "Victim's"  auhs^ctioo  (b). 

12-2S-4.1.  Right  to  address  court  regarding  plea  negotia- 
tion. —  (a)  Prior  to  acceptance  by  the  court  of  a  plea  negotiation  and 
imposition  of  sentence  up>on  a  defendant  who  has  pleaded  nolo  con- 
tendere or  guilty  to  a  crime,  the  victim  of  the  criminal  offense  shall, 
upon  request,  be  afforded  the  opportunity  to  address  the  court  re- 
garding the  impact  which  the  defendant's  criminal  conduct  has  had 
upon  the  victim.  The  victim  shaJl  be  permitted  to  speak  prior  to 
counsel  for  the  state  and  the  defendant  making  their  sentencing 
recommendations  to  the  court  and  prior  to  the  defendant's  exercise  of 
his  or  her  right  to  address  the  court. 

(b)  For  the  purpoees  of  this  section,  a  "victim"  is  one  who  has 
sustained  personal  injury  or  loss  of  property  directly  attributable  to 
the  criminal  conduct  of  which  the  defendant  has  been  charged.  In 
homicide  cases,  a  member  of  the  immediate  family  of  the  victim 
shall  be  aiforded  the  right  created  by  this  section. 

History  of  Sactioo.  tuted  "and  tha  imposition"  for  "and  impooi- 

P.L.  1985,  ch.  387,  5  1;  P.L  1986.  ch.  405.  tlon"  and  "the  criminal"  for  'laid  crLminar 

}   1;  Pi.  1988,  ch.  444,   §  2.  near  tha  beginnins  of  subsecdoo  C«),  inserted 

Raanactmantj.    The    1994    Reex«ctment  a  comma  following  "shall"  and  "retjuest"  near 

(P.L.   1994,   ch.   134.   I    1)  deleted  "VictimV  tha  middla    of  rubiection   (a),    and    ina*rted 

from  the  beginning  of  tha  sectioa  heading,  quotation    marks    surrounding    "victim"    in 

added    the    subsection   d«aigTiations,   suhsti-  subsection  Cb). 
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12-28-4.2.  Representative  of  mcapacitated  victim.  —  A  mem- 
ber of  the  immediate  family  of  a  victim  who  is  unable  to  exercise  the 
rights  established  by  this  chapter  personally,  due  to  physically  inca- 
pacity resulting  from  the  crime,  shall,  upon  request,  be  afforded  the 
opportunity  to  exercise  those  rights  on  the  victim's  behalf. 

Hiatory  of  Section.  following  "parsonally"  and  "eriia«"  aeax  th» 

P.L.  1965,  ch.  387,  }  2.  laJddl*  of  the  saction.  and  aubstihited  thoM 

Reeaactznanu.    Tht    1994    Reenactraant  rights'  for  "said  rights'  near  the  end  of  the 

(P.L.    1994,  ch.   134,  S   1)  insert«d  a  comma  jectjon. 

12-28-4.3.  Pretrial  conferences  —  Misdemeanors  in  district 
court.  —  (a)  In  all  misdemeanor  cases  heaxd  before  the  district 
court,  the  victim  of  the  alleged  criminal  offense  shall  be  afforded  the 
opportunity  to  address  the  court  during  the  pretrial  conference,  un- 
less the  judge  determines,  ba^ed  on  the  facts  of  the  particular  case, 
that  the  presence  of  the  victim  would  substantially  interfere  with 
the  court's  abihty  to  administer  justice.  At  the  pretrial  conference, 
the  victim  shall  be  afforded  the  opportunity  to  explain  the  impact 
which  the  defendant's  criminal  conduct  has  had  upon  the  victim  and 
to  comment  on  the  proposed  disposition  of  the  case. 

(b)  For  the  purposes  of  this  section,  a  "victim"  is  one  who  has 
sustained  personal  injury  or  loss  of  property  directly  attributable  to 
the  criminal  conduct  with  which  the  defendant  has  been  charged. 

BQstory  of  S«ction.  "laid  pretrial"  and  "the  ta3«"  for  "said  cats" 

P.L.  1986,  ch.  405,  §  2.  in  tha  second  ««ntencc  of  «ubsection  (a),  and 

Raannctxneaia.    The    1994    Reenactaant  inoerted  quotation  marks  surrounding  "vie- 

{P.L.  1994,  ch.  134.  }  1)  added  the  suhsection  tim"  in  •uhsection  (h). 

deaignatioas,  subctituted  'the  pretrial'  for 

12-28-5.  Civil  judgment  against  defendant.  —  (a)  Upon  his  or 
her  final  conviction  of  a  felony  after  a  trial  by  jury,  a  civil  judgment 
shall  automatically  be  entered  by  the  trial  court  against  the  defen- 
dant conclusively  establishing  his  or  her  liability  to  the  victim  for 
such  personal  injury  and/or  loss  of  property  as  was  sustained  by  the 
victim  as  a  direct  unH  proximate  cause  of  the  felonious  conduct  of 
which  the  defendant  has  been  convicted.  The  court  shall  notify  the 
victim  at  his  or  her  li-st  known  address  of  the  entry  of  the  civil 
judgment  in  his  or  her  favor  and  inform  him  or  her  that  he  or  she 
must  establish  proof  of  damages  in  an  appropriate  judicial  proceed- 
ing in  order  to  recover  for  his  or  her  injury  or  loss.  This  section  shall 
not  apply  to  crimes  set  forth  in  title  31  arising  from  the  operation  of 
a  motor  vehicle. 

(b)  For  the  purposes  of  this  section,  a  "victim"  is  one  who  has 
sustained  personal  injury  or  loss  of  property  directly  attributable  to 
the  felonious  conduct  of  which  the  defendant  has  been  convicted.  In 
homicide  cases,  judgment  shall  enter  for  the  benefit  of  those  parties 
eligible  to  commence  a  wrongful  death  action  pursuant  to  chapter  7 
of  title  10. 
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HisLory  of  Section.  (P^L.  1994,  ch.  134,  }   1)  added  the  gub&eetion 

P.L.  1983.  ch.  265,  }   1;  P.L.  1988,  ch.  444.  d«signiitioa«   and  inserted  quoUtion   marks 

}  2.  •  suTTDunding  "victim"  in  subsection  (b). 

Beenactmanta.    Tha    1994    Re«nact7aent 

NOTES  TO  DECISIONS 

1.     Punitiva  Daxnag*«.  Town  of  N.   Kingitown,   Sup.   Ct.   Op.   No. 

An  award  of  ponitiva  iamiges  does  not  fall  92-281-App«al  fWC  aS-MO),  —  A.2d  —  (RJ. 
within  the  ambit  of  this  aaction.  Trainor  v.       1993). 

12-28-5.1.  Restitution.  —  When  the  covirt  orders  a  defendant  to 
make  financial  restitution  to  the  victim  of  a  crime  of  which  the 
defendant  has  been  convicted  or  to  which  the  defendant  has  pleaded 
guilty  or  nolo  contendere,  a  civil  judgement  shall  automatically  be 
entered  by  the  trial  court  against  the  defendant  on  behalf  of  the 
victim  for  that  amount.  If  payment  is  not  made  by  the  defendant 
within  the  period  set  by  the  court,  the  civil  judgement  for  the 
amount  of  the  restitution  ordered,  plus  interest  at  the  statutory 
amount  from  the  date  of  the  offense,  plus  costs  of  suit,  including 
reasonable  attorney's  fees,  shall  be  enforceable  by  any  and  all  means 
presently  available  in  law  for  the  collection  of  delinquent  judgments 
in  civil  cases  generally. 

History  of  Svction.  tion.  wkich  correction  was  firat  made  by  tb« 

P.L.   1986,  ch.  405,   }  2.  compiler  in  1936,  Lnsarttrd  a  comma  following 

Kwanactments.    The    1994    Re«n»cta:«nt  "suit"  in  the  eecond  «entfinc«,  and  laado  s«v- 

(P.L.  1994,  ch.  134,  i   1)  corrected  a  nuisp^ll-  sral  substitutioos  for  "sajd"  throu^out  the 

in?  of  "enforceable"  near  tha  and  of  the  sec-  lection. 

12-28-6.  Right  to  address  parole  board.  —  (a)  Prior  to  acting 
upon  the  petition  or  any  continuance  thereof  of  am  inmate  at  the 
adult  correctional  institution  or  the  women's  reformatory,  the  parole 
board  shall  notify  the  victim,  if  he  or  she  is  identified  and  his  or  her 
residence  is  known,  of  the  criminal  conduct  for  which  the  inmate  has 
been  incarcerated  of  the  pendency  of  the  proceedings  before  the 
board.  The  victim  shall  upon  request  be  afforded  the  opportunity  to 
address  the  board  regarding  the  impact  of  the  crime  upon  the  victim. 

(b)  Should  the  parole  board  be  unable  to  locate  the  victim,  the 
board  shall  seek  the  assiatanc*.  of  the  local  police  department  of  the 
city  or  town  where  the  victim  was  last  known  to  have  resided.  The 
police  department  shall  make  every  effort  to  locate  the  victim  and 
shall,  no  later  than  thirty  (30)  days  from  the  date  its  assistance  was 
sought,  send  a  written  report  to  the  parole  board  detailing  its  efforts 
to  locatfi  said  victim. 

(c)  Whenever  the  parole  board  shall  seek  the  assistance  of  any 
police  department  in  locating  a  victim,  the  board  shall  not  act  upon 
the  inmate's  petition  until  it  has  reviewed  the  written  report  from 
the  assisting  police  department. 

(d)  For  the  purposes  of  this  section,  a  "victim"  is  one  who  has; 
sustaiined  personal  Lojury  or  loss  of  property  directly  attributable  to. 
the  criminal  conduct  for  which  the  inmate  has  been  Incarcerated.  In 
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homicide  cases,  a  member  of  the  immediate  family  of  the  victim 
shall  be  afforded  the  right  created  by  thLs  section. 

History  of  Section.  '  added   Che   sxibsection   deaignationj,   lubsti- 

P.L.  1983,  ch.  265.  5  1;  P.L.  19S5,  ch.  411,  hited  "if  he  or  sha  u"  for  "if  any  be'  and  'is 

§   1;  P.L.   1989,  ch.  419,  i  2.  known"  for  "b«  known"  in  subaection  (a),  b- 

ReenactraeaLs. .  The    1994    Reenactment  serted  quotation  marks  surrounding  "victiai" 

(P.L.  1994.  ch.   134,  §   1)  deleted  "Victim's"  in  subaectioa  (d).  and  laade  several  subrtitu- 

from  the  beginning  of  the  section  heading,  tiona  for  "said"  throughout  the  section. 

12-28-7.  Noncompliance  not  affecting  validity  of  conviction, 
sentence,  or  parole.  —  Failure  to  afford  the  victim  of  a  felony 
offense  any  of  the  rights  established  by  this  chapter  shall  not  consti- 
tute grounds  for  vacating  an  otherwise  lawful  conviction,  or  for  void- 
ing an  otherwise  lawful  sentence  or  parole  determination. 

History  of  Section.  (P.L.  1994,  ch.  134.  }  1)  inserted  *  comma 

P.L.   19&3,  ch.  265,  §   1.  following  "»«ntcnce"  in  th«  taction  heading. 

Reeaactmentd.    The    1994    lUanactniaat 

12-28-8.  Severability.  —  If  any  of  the  provisions  of  this  chapter 
or  the  application  thereof  to  any  person  or  circvimatances  is  held 
invalid,  that  invalidity  shall  not  affect  other  provisions  or  applica- 
tions of  the  chapter  which  can  be  given  effect  without  the  invalid 
provision  or  application,  and  to  this  end  the  provisions  of  the  chapter 
are  declared  to  be  severable. 

History  of  Section.  (PL.  1994,  ch.  134.  i  1)  substituted  "rhat  in- 

P.L.  1983,  ch.  265,  i  1.  validity^  for  "»uch  invalidity"  near  the  mid- 

{l«enactmeats.    The    1994    R«enactiaeat      die  of  th«  taction. 

12-28-9.  Child  victims.  —  The  general  assembly  finds  that  it  is 
necessary  to  provide  child  victims  and  witnesses  in  family,  district  or 
superior  court  with  special  consideration  and  treatment  beyond  that 
usually  afforded  to  adults.  It  is  the  intent  of  this  section  to  provide 
these  children  with  additional  rights  and  protection  during  their 
involvement  with  the  criniinal  justice  system.  As  used  in  this  sec- 
tion, a  "child"  is  anyone  who  is  less  than  fifteen  (15)  years  of  age. 
Child  victims  of  felony  offenses,  or  offenses  which  would  be  consid- 
ered lielony  offenses  if  committed  by  adults,  shall  have  the  following 
rights  in  addition  to  those  set  forth  elsewhere  in  this  chapter: 

(1)  To  have  explanations,  in  language  understandable  to  a  child  of 
the  victim's  age,  of  all  investigative  and  judicial  proceedings  in 
which,  the  child  will  be  involved; 

(2)  To  be  accompanied  at  all  investigative  and  judicial  proceed- 
ings by  a  relative,  guardian,  or  other  person  who  will  contribute  to 
the  child's  sense  of  well  being;  unless  it  is  determined  by  the  party 
conducting  the  proceeding  that  the  presence  of  the  particular  person 
would  substantially  impede  the  investigation  or  prosecution  of  the 
case: 
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(3)  To  have  all  investigative  and  judicial  proceedings  in  which  the 
child's  participation  is  required  arranged  so  as  to  miaimize  the  time 
when  the  child  must  be  present; 

(4)  To  be  permitted  to  testify  at  all  judicial  proceeding's  in  the 
manner  which  will  be  least  traumatic  to  the  child,  consistent  with 
the  rights  of  the  defendant; 

(5)  To  be  provided  information  about  and  referrals  to  appropriate 
social  service  programs,  to  assist  the  child  and  the  child's  faraily  in 
coping  with  the  emotional  impact  of  the  crime  and  the  subsequent 
proceedings  in  which  the  child  is  involved. 

History  of  Secdon.  inj  of  "proc»«<iicj''  throujaouc  ^a  section. 

P.L.  1985,  eh.  4H,  i  2;  P.L.  1993,  ch.  413.  which  chaafM  wers  firrt  smit  by  the  aim- 

i   1.  pilar  ia  19SS,   and  mjida  capiuli:atioa  toA 

R««aactai«Bt3.   Th«    1994    R««aactsienc  aiaor  purr:uiit:cn  cht^gu  cSroughouC  the 

CPi.  1994.  cIi.  134,  }  1)  eorr»«*d  a  .lUispeU-  lection. 

12-28-10.  Victims'  services  unit.  —  (a)  There  is  hereby  created 
with  the  state  court  system  a  victims'  services  unit  which  shall  be 
responsible  for  assisting  victims  of  crimes  adjudicated  in  the  supe- 
rior, family,  and  district  courta  in  the  exercise  of  their  rights  as  set 
forth  above,  and  it  shall  be  administered  by  the  state  court  adminis- 
trator through  the  administrative  oifice  of  the  state  courts.  The  state 
court  administrator  may  in  his  or  her  discretion  contract  for  any 
services  to  be  provided  to  victims  of  crimes  pursuant  to  this  chapter 
or  pursuant  to  §  12-25-12.2.  Services  provided  to  victims  of  crimes 
shall  include,  but  not  be  limited  to,  the  following: 

(1)  Identification  of  and  outreach  to  victims  to  inform  them  of 
their  rights  and  of  the  services  available  to  them,- 

(2)  Counseling  and  support,  including  referral  to  specialized  coun- 
seling resources; 

(3)  Assistance  in  seeking  return  of  property,  restitution,  and  in 
filing  claims  for  compensation  under  the  violent  crimes  indemnity 
fund  or  under  the  criminal  royalties  fund; 

(4)  Assistance  in  preparing  for  and  making  court  appearances  and 
in  making  victim  impact  statements; 

(5)  Notification  about  the  status  of  their  cases  in  cooniinatibh 
with  representatives  of  the  attorney  general  or  the  relevant  law- 
enforcement  agency;  and 

(6)  Such  other  assistance  as  may  further  the  rights  of  victims; 

(b)  In  determining  the  allocation  of  resources  available  to  imple- 
ment this  section,  victims  who  have  suffered  personal  injury  and  the 
immediate  families  of  homicide  victims  shall  be  given  priority  over 
victims  who  have  suffered  only  loss  of  property. 

(c)  The  state  court  administrator  shall  report  annually  on  the  ser-! 
vices  provided  through  this  unit. 
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History  of  S«ction.  "homicide*  in  rubtection  ft),  wblch  eorrectioa 
P.L.  1986,  ck.  405.  }  2;  P.L.  1988.  eh.  129,  wai  fi«t  mad*  by  the  compiler  ia  1988.  la- 
in. 25  \  4-  P.L.  1988.  ch.  444.  }  2.  Mi-ud  a  comma  following  "fajnil/"  near  the 
Reen»ctm«ut3.  The  1994  Reea*ct=iant  b^jianinf  of  lubaecdon  («j.  tad  rshtatattd 
(PL.  1994,  ch.  134,  5  1)  divided  eh«  lection  'the  attorney  leneral"  fcr 'the  departitent  of 
into  iub3eetio<ii.ciirrect«d  a  visapemng  of  the  attorney  jeae.-al'  in  jubsectjon  (j)(5). 
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Mr.  Hyde.  Thank  you  very  much.  Ms.  Semel. 

STATEMENT  OF  ELISABETH  A.  SEMEL,  ON  BEHALF  OF  THE 
NATIONAL  ASSOCIATION  OF  CRIMINAL  DEFENSE  LAWYERS 

Ms.  Semel.  Thank  you,  Mr.  Chairman.  Members  of  the  commit- 
tee, as  I  was  reflecting  this  morning  on  the  Hne-up  of  panels  and 
my  placement  in  what  I  suppose  I  would  characterize  as  the  law- 
yer's panel,  a  question  came  to  my  mind.  Which  panel  should  I  be 
seated  on?  Should  I  be  seated  here  with  the  lawyers,  or  should  I 
be  seated  with  the  victims  of  crime? 

The  reason  I  ask  that  question  is  because  I  am  an  individual  who 
lost  her  sister  when  my  sister  was  18  vears  of  age,  more  than  20 
years  ago.  I  am  an  individual  whose  lifelong  friend,  another  sister 
to  me,  was  killed  in  a  terrorist  attack  last  year.  It  is  very,  ver>'  dif- 
ficult for  me  as  someone  who  has  never  in  a  public  forum  described 
myself  as  a  survivor  or  of  the  family  of  a  survivor,  to  do  so  today, 
but  I  do  so  for  what  I  think  is  an  important  reason. 

First  of  all,  I  had  to  ask  myself,  where  would  my  sister  be  seat- 
ed? Where  would  my  dear  friend  be  seated?  To  some  degree,  an  an- 
swer to  that  question  was  provided  in  the  law  review  article  which 
is  attached  to  my  testimony.  It  is  written  by  Prof.  Lynne  Hender- 
son, who  wrote  this  article  which  appears  in  the  Stanford  Law  Re- 
view. Professor  Henderson,  in  addition  to  being  a  law  professor  and 
a  former  public  defender,  is  also  a  survivor  of  rape  and  a  rape  cri- 
sis counselor.  She  would  be  seated  next  to  me  today,  along  with  my 
sister  and  my  dear  friend,  and  her  article,  which  is  attached  to  my 
testimony,  is  a  critique  of  the  constitutional  proposals  that  are  in 
front  of  you.  She,  as  a  survivor  of  rape,  as  I,  as  a  member  of  a  sur- 
vivor's family,  is  very  very  critical  of  this  proposed  amendment. 

One  of  the  things  that  concerns  me  is  that  there  is  a  "them"  and 
"us"  mentality  that  has  arisen  as  a  result  of  the  victims'  rights 
movement;  A  notion  that  unless  one  has  experienced  the  extraor- 
dinary and  excruciating  pain  of  being  a  crime  victim,  that  one  does 
not  have  the  moral  authority  to  speak  out  in  support  of  the  Bill  of 
Rights.  So  I  am  going  to  take  the  opportunity  and  use  this  first 
public  forum  and  say  that  I  do  think  I  bring  to  the  table  in  my 
years  of  experience  as  a  criminal  defense  practitioner  and  in  my 
personal  experience,  the  appropriate  quotient  of  moral  authority. 

Also,  I  want  to  remind  you  that  among  NACDL's  39,000  direct 
and  affiliated  members,  there  are  hundreds  whose  families  have 
been  touched  by  crime,  who  have  been  personally  victimized,  whose 
commitment  to  and  faith  in  the  Bill  of  Rights  has  truly  been  tested, 
but  who  nonetheless  feel  that  a  constitutional  amendment,  a  tam- 
pering with  the  Bill  of  Rights,  is  unwarranted. 

Now  there  is  of  course — I  hope  there  is  no  substitute  for  the  writ- 
ten testimony  that  I  have  submitted,  for  the  reason  that  it  takes 
time  to  describe  and  define  the  problems  with  this  proposal  in  a 
very  specific  way.  In  the  final  analysis,  I  would  hope  that  the  ra- 
tionality and  the  reasoned  thinking  of  that  kind  of  an  analysis 
would  prevail  over  whichever  witness  or  group  of  witnesses  has  the 
greatest  emotional  pitch  in  this  room  today. 

I  have  heard  crime  victims  complain  and  protest  today  and  for 
many  years  that  the  system  is  imbalanced  and  needs  to  be  put  in 
balance.  I  would  like  to  remind  you  that  the  system  is  deliberately 
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out  of  balance.  The  Bill  of  Rights  is  designed  to  protect  individuals 
from  Government  power  and  nowhere  is  that  Government  power 
more  dangerous  than  when  it  is  brought  to  bear  against  an  individ- 
ual accused. 

The  presumption  of  innocence  and  the  burden  of  proof  are  the 
linchpins  of  those  protections.  It  is  most  threatening  to  the  pre- 
sumption of  innocence  and  to  the  burden  of  proof  when  the  crime 
victim,  and  the  kind  of  entitlements  that  you  have  proposed,  are 
injected  into  the  system  at  the  pretrial  and  trial  stages. 

The  idea  is  that  a  defendant  is  merely  an  accused  until  convicted 
of  a  crime.  By  seating  the  alleged  victim  at  the  table  at  a  bail  hear- 
ing, at  a  trial  proceeding,  objecting  to  plea  negotiations,  we  trans- 
form the  accused  into  the  convicted  before  the  trial  takes  place.  Be- 
cause what  we  have  done  is  said  here  is  the  victim,  therefore,  he 
the  accused  must  be  the  victimizer.  The  participation  of  the  victim 
at  the  pretrial  and  trial  stages,  as  an  advocate  with  rights  coequal 
to  those  of  the  accused,  threatens  to  deprive  the  accused  of  that 
presumption  of  innocence. 

I  just  want  to  mention  in  my  closing  remarks  that  coming  from 
California,  I  think  it  is  no  coincidence  that  I  am  sitting  here  before 
you  today;  because  California  is  in  essence,  the  originator  of  the 
crime  victims'  bill  of  rights.  California  is  also  the  media  capital  of 
the  United  States.  One  of  the  phenomena  that  I  have  observed  in 
that  State  is  that  the  extraordinary  has  the  capacity  to  become  or- 
dinary. That  the  enormously  publicized  case  such  as  the  killing  of 
Polly  Klaas  becomes — we  come  to  feel  that  it  is  ordinary.  The  risk 
we  run  is  that  in  reaction  to  the  extraordinary,  we  make  sweeping 
systemic  changes  such  as  that  proposed. 

So  let  me  say  as  I  sit  in  front  of  what  feels  to  me  quite  like  a 
courtroom,  in  front  of  individuals  who  have  very  much  the  same  re- 
sponsibilities as  jurors  do,  sworn  to  uphold  tne  Constitution  and 
the  law,  that  you  must  listen  to  the  evidence.  What  NACDL  is  pro- 
posing to  you  is  that  the  evidence  of  the  need  for  a  Federal  con- 
stitutional amendment  is  not  before  you. 

This  august  body  must  take  time  to  carefully  study  the  experi- 
ments in  those  20  States.  Analyze  and  decide,  not  on  the  basis  of 
a  high  profile  case  or  the  individual  testimony  of  a  crime  victim. 
What  is  working  and  what  is  not?  Have  a  GAO  study.  Take  a  look 
at  the  numbers  and  the  functioning  and  the  effectiveness  of  those 
State  laws  before  deciding  to  embark  upon  this  course,  which  will 
literally  undermine  the  Bill  of  Rights. 

As  I  said,  I  believe  that  my  faith  and  confidence  in  the  Bill  of 
Rights  was  tested  on  the  most  personal  of  levels.  I  retain  my  com- 
mitment to  it.  I  ask  you  to  uphold  yours. 

[The  prepared  statement  of  Ms.  Semel  follows:] 
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Prepared  Statement  of  Eusabeth  A.  Semel,  on  Behalf  of  the  National 
Association  of  Criminal  Defense  Lawyers 

Chairman  Hyde  and  Members  of  the  Committee: 

Thank  you  for  providing  me  this  opportunity  to  testify  on  behalf  of  the  members  of  the 
National  Association.of  Criminal  Defense  Lawyers  (NACDL)  in  opposition  to  H.J.  173  and  H.J. 
174. 

The  9,000  direct  and  30.000  state  and  local  affiliated  members  of  the  National  Association 
of  Criminal  Defense  Lawyers  are  private  defense  attorneys,  public  defenders  and  law  professors. 
They  have  devoted  their  lives  to  protecting  the  many  provisions  of  the  Bill  of  Rights  concerned  with 
fairness  in  the  criminal  justice  system.  NACDL's  interest  in,  and  special  qualifications  for 
understanding  the  grave  dangers  posed  by  H.J.  1 73  and  H.J.  1 74  are  keen.  I  am  here  today  to  explain 
why  we  stand  in  firm  opposition  to  a  "victims"  rights"  constitutional  amendment. 

My  testimony  begins  with  an  observation:  Although  two  criminal  defense  lawyers  have  been 
given  a  place  at  the  table,  those  whose  testimony  you  will  hear  today  are  almost  exclusiveh' 
proponents  of  the  "victims'  rights"  amendment.  The  political  currency  of  this  movement  at  this  time 
in  our  history  appears  to  be  gold.  Indeed,  it  appears  that  those  whose  personal  tragedies  entitle  them 
to  wear  the  label  "crime  victim"  have  the  ear  of  our  law  makers  to  the  near-exclusion  of  experienced 
judges,  defense  lawyers  and  even  prosecutors. 

The  rhetorical  power  of  the  phrase  --  "victims'  rights"  --  is  evocative  of  our  cherished 
historical  and  traditional  freedoms  and,  more  currently,  society's  profound  fears.  Who  could  be 
"anti-victim"?  Indeed,  in  today's  culture,  those  supportive  of  the  constitutional  rights  of  the  citizen 
accused  are  tarred  as  "anti-\ictim."  This  is  apparently  an  intolerable  position  for  many  running  for 
elected  office. 

Attached  to  this  testimony  is  an  insightful  Stanford  Law  Review  article  by  Professor  Lynne 
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N.  Henderson,  herself  a  rape  survivor  and  rape  crisis  counselor.  She  knows  very  well  of  what  she 
speaks: 

[T]he  symboMc  manipulation  of  the  victim  successfully  avoids  a  more  serious  debate  about 
how  the  criminal  justice  process  should  be  structured  and  disguises  the  truly  revolutionary 
nature  of  the  reforms  proposed.' 

But  responsible  legislators  -  guardians  of  our  constitutional  tradition  as  well  as  the  public  purse  -- 

are  sworn  to  engage  in  reasoned  and  well-informed  debate,  and  they  owe  it  to  the  people  to  do  so. 

including  those  who  have  been  victims  of  crime. 

Many  proponents  of  this  amendment  insist  that  a  "victims'  rights"  amendment  will  not 

"eliminate"  defendants'  rights.  ■  Whether  the  correct  verb  choice  is  "destroy"  or  "dilute,"  such  claims 

are  disingenuous  at  best.    The  stated  ambition  of  the  movement  is  to  see  the  rights  of  victims 

"elevated  to  the  same  status"  as  those  of  the  accused.^  By  definition,  this  so  nullifies  the  rights  of 

the  citizen  accused  as  to  effectively  write  them  out  of  the  Constitution.  The  purpose  of  a  criminal 

trial  is  not  the  advocacy  of  the  victim,  who  enjoys  the  tremendous  sympathy  of  the  community  and 

whose  painful  story  has  indeed  moved  the  enormous  powers  of  the  government  against  another,  far 

less  sympathetic  citizen:  The  Accused.    Rather,  as  University  of  Chicago  Law  and  Criminology 

Professor  Stephen  J.  Schulhofer  teaches: 


Lynne  N.  Henderson."  The  Wrongs  of  Victim's  Rights,"  37  Stanford  Law  Review  937.  952 
(1985). 

See  e.g.  Statement  of  Paul  G.  Cassell.  Assoc.  Prof,  of  Law,  Univ.  of  Utah  Coll.  of  Law. 
Before  the  Comm.  on  the  Judiciary,  United  States  Senate.  Concerning  the  Victims'  Bill  of 
Rights  .Amendment.  April  23,  1996,  at  26. 

Sen.  John  Kyi  (R-Ariz.)  quoted  in  "Victims'  Ultimate  Revenge."  Legal  Times.  July  1 1,  1996. 
at  17. 


84 


The  purpose  of  the  trial  is  to  determine  whether  the  defendant  is  factually  and  legally 
responsible  for  an  offense.  Indeed,  the  Supreme  Court  has  sometimes  implied  that 
this  truth-determining  function  should  be  virtually  the  sole  task  of  the  criminal  trial. 
Presently,  our  society  remains  committed  to  a  small  number  of  devices  that  can 
sometimes  interfere  (mostly  in  modest  ways)  with  the  primary  truth-seeking  function 
of  the  trial.  But  we  remain  acutely  aware  of  the  costs  of  procedural  rules  that  serve 
goals  other  than  determining  the  truth,  and  we  are  rightfully  suspicious  of  efforts  to 
burden  our  trial  process  by  adding  more  rules  of  that  sort. 

Any  thoroughgoing  effort  to  reshape  the  criminal  trial  to  serve  the  victim,  at  the  expense  of 
truth  seeking,  would  have  dramatic  and  totally  unacceptable  costs.  ■* 


A  Government  of  the  People,  of  Limited  Powers 

The  core  principle  that  runs  through  the  Bill  of  Rights  is  that  the  federal  government's  power 
to  act  against  the  individual  must  be  restrained.  When  the  United  States  Constitution  was  ratified 
in  1789,  it  did  not  contain  a  citizen's  Bill  of  Rights.  But  many  of  the  states  that  ratified  our 
Constitution  did  so  only  on  the  condition  that  additional  protections  against  the  power  of 
govenmient  would  be  included  as  soon  as  possible.  The  first  ten  amendments  to  the  Constitution  - 
our  Bill  of  Rights  —  limiting  government  power  over  the  inalienable  rights  of  the  people,  were 
accordingly  prompted  added  in  1791,  only  four  years  after  the  Constitution  was  ratified. 

"The  Bill  of  Rights  was  designed  to  protect  personal  liberties  from  governmental 
infringement,  not  to  protect  private  individuals  from  each  other." '  The  Constitution  is  not  the  place 
for  affirmative  entitlement  promises  from  the  government,  such  as  those  contained  in  H.J.  1 73  and 
H.J.  174.  The  fact  that  several  of  the  various  states  that  have  contracted  to  the  Republic  under  the 


4      Stephen  J.  Schulhofer,  -The  Trouble  With  Trials:  The  Trouble  With  Us,"  1 05  Yale  L.J. 
825.  840-841  (emphasis  in  original;  citations  omitted). 

^      James  M.  Dolliver,  "Victims'  Rights  Constitutional  Amendment:    A  Bad  Idea  Whose 
Time  Should  Not  Come,"  34  Wayne  L.  Rev.  87,  n.  7,  at  91  (1987). 
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federal  constitution  have  seen  fit  to  experiment  with  state  constitutional  amendments  does  not  mean 
it  is  an  appropriate  amendment  for  the  entire  country's  constitution.  Such  a  reckless  assumption 
sabotages  the  check  and  balance  of  federalism  and  thus  further  wreaks  havoc  upon  our  constitutional 

charter. 

The  rights  between  "victim"  and  citizen  accused  are  supposed  to  be  "imbalanced."  There 
were  crime  victims  in  1789  and  1791  too.  But  the  Founders  recognized  that  only  if  "imbalance"  was 
built  into  the  criminal  justice  process  --  cloaking  the  accused  with  the  presumption  of  innocence  and 
placing  the  burden  of  proof  on  the  prosecution  --  could  the  government's  power  to  act  against  the 
individual  (no  matter  how  sympathetic  or  well-intentioned)  be  fairly  controlled.  Inasmuch  as  the 
"victims'  rights"  amendment  will  undo  this  historic  "imbalance,"  politicians  who  embrace  this 
proposal  must  be  ready  to  tell  Americans  why  they  want  to  sacrifice  the  people's  protections  under 
the  Bill  of  Rights  in  the  bargain. 

Proposed  Amendment  Procedural  Entitlements:  Mob  Rules? 

We  do  not  live  in  an  absolute  democracy,  of  absolute  majority  rule,  where  majorities  bestow 
individual  rights  or  deny  them,  unchecked,  at  popular  will  or  whim.  Rather,  in  America,  even 
minorities  are  constitutionally  recognized  to  have  inalienable  rights,  secure  from  majority  or  mob 
domination.  That  is  our  constitutional  heritage  as  Americans. 

In  today's  climate  of  crime  hysteria,  the  accused  is  the  consummate  minority.  Particularly 
when  charged  with  a  crime  of  violence,  he  often  faces  the  power  of  the  government  alone  save  for 
his  defense  counsel,  whose  resources  are  almost  always  a  minuscule  fraction  of  those  increasingly 
appropriated  to  the  accusatory  government.   Infusing  "victims'"  advocates,  who  already  carry  an 
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enormous  cache  of  popular  will,  with  constitutional   might  overwhelms  the  counter-majoritarian 
check  reflected  in  the  Constitution  and  the  Bill  of  Rights,  to  the  advantage  of  mob  rule. 

Lest  anyone  doubt  the  threat  to  rational,  impartial  justice  (truth)  posed  by  the  inflammatory 
passions  of  unchecked  victim  advocacy,  consider  just  two  recent  examples: 

1 .  Last  month,  the  conservative  California  Supreme  Court  unanimously  held  that  the 
state's  revolutionary  "three  strikes"  statute,  as  enacted  by  the  legislature  and  approved  by  the  voters, 
still  left  judges  with  the  limited  power  they  have  had  since  the  state's  founding  in  1850,  to  dismiss 
prior  convictions,  "in  the  interests  of  justice,"  and  thus  exercise  some  discretion  in  sentencing.  That 
court  is  composed  of  six  Republican  appointees  and  one  Democrat.  Indeed,  the  six  Republicans  all 
came  to  the  court  after  Califomians  voted  to  unseat  several  justices  whom  "victims'  rights"  advocates 
accused  of  blocking  executions.  The  California  Supreme  Court  now  affirms  some  98  percent  of 
death  penalty  judgments,  more  than  any  other  court  in  the  nation.  Rather  than  accept  what  was  a 
conservative,  straight-forward  analysis  of  the  constitutional  provision,  Mike  Reynolds,  the  crime 
victim/architect  of  "three  strikes,"  quickly  and  publicly  condemned  the  court  for  its  refusal  to  follow- 
in  line  with  what  he  Kafkaesquely  decreed  was  the  popular  will.*  The  California  legislature  is  now- 
making  haste  to  "fix"  the  law  to  Mr.  Reynolds'  satisfaction. 

2.  Mark  Klaas.  the  father  of  Polly  Klaas,  whose  daughter's  killing  provided  the 
necessary  political  impetus  for  the  rapid-fire  enactment  of  "three  strikes,"  has  become  an 
omnipresent  commentator  on  a  gamut  of  criminal  justice  issues.  The  jury-  in  the  trial  of  Richard 
Allen  Da\  is.  the  man  chareed  with  Pollv's  murder,  had  the  initial  task  of  deciding  whether  Davis  was 


^       Press  release  from  the  Office  of  Bill  Jones.  California  Secretary  of  State.  June  20,  1996. 
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actually  guilty  of  the  offense,  and.  if  so.  whether  the  prosecution  had  proved  four  special 
circumstances,  each  of  which,  if  found  true,  could  lead  to  a  death  sentence  for  Davis.  The  jury  took 
but  a  few  days  to  discharge  its  sworn  responsibility  to  consider  the  evidence  with  due  deliberation, 
but  that  was  not  fast  enough  for  Klaas.  Soon  after  they  had  retired  todeliberate.  Marc  Klaas  went  on 
national  television  to  chastise  these  twelve  citizens  for  "failing"  to  instantly  bring  in  the  verdict  he 
demanded.  What  message  is  this  advocate  of  "victims'  rights"  sending  to  future  jurors?  What  is  in 
store  for  them  if  a  "victim"  is  dissatisfied  with  the  result  or  even  the  speed  with  which  a  verdict  is 
rendered']'  Shall  not  they  themselves  be  condemned  as  subversive  traitors  of  the  "new  authority" 
of  victim  passion? 

Government  leaders  who  cherish  historic  constitutional  protections  should  be  graveh 
concerned  that  the  ferocious  momentum  of  the  "victims'  rights"  movement  has  drastically  altered 
public  perceptions  to  a  degree  that  seriously  threatens  the  fair  trial  rights  of  the  citizen  accused.  For 
example,  in  1991,  a  research  survey,  commissioned  by  the  California  State  Bar  to  explore  the 
attitudes  towards  civil  liberties  in  the  year  of  the  Bicentennial,  revealed  that  42  percent  of  the 
respondents  believed  it  was  up  to  the  defendant  to  prove  his  or  her  innocence  at  trial. 

Public  Prosecution  or  Private  Vengeance? 

Ours  is  a  system  of  public,  not  private  prosecution.  In  America,  the  government  may.  on 
behalf  of  the  entire  citizenry,  seek  to  take  away  the  life,  liberty  or  property  of  one  of  its  constituents, 
based  upon  the  evidenced  allegation  that  the  individual  has  violated  a  public  law  aimed  at  protecting 
us  all.  The  law  in  question  may  or  may  not  involve  an  accusation  of  specific  harm  to  another 
member  of  socieiN   --  now  popularly  referred  to  as  the  "victim"  (e.g..  drug  offenses).     But 
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fundamentally,  the  conflict  in  a  criminal  case  is  between  the  government  (on  behalf  of  the  entire 
populous)  and  the  citizen  accused,  not  between  two  private  individuals.  By  "emphasizing  the 
conflict  between  the  victim  and  the  accused  and  placing  the  victim  in  the  role  of  a  quasi-prosecutor 
or  co-counsel,  the  victim's  rights  amendment  represents  a  dangerous  return  to  the  private  blood  feud 
mentality.'"  In  other  words,  mob  rule. 

The  democratic  professionalization  of  the  prosecutorial  function  —  largely  completed  in  the 
last  25  years  -  would  be  substantially  diminished  if  untrained  laypersons  suffering  emotional  trauma 
are  allowed  to  second-guess  and  effectively  dictate  the  policy  decisions  made  by  lawyers 
accountable  to  the  public*  Prosecutors  representing  the  state  (and  not  solely  the  alleged  or  actual 
victim)  should  certainly  be  sensitive  to  (but  not  controlled  by)  the  concerns  of  an  alleged  or  actual 
crime  victim.  No  statute  nor  constitutional  amendment  can  transform  an  insensitive  prosecutor  into 
one  who  is  sensitive.  Such  radical  legal  surgery  gravely  risks  overrunning  the  prosecutor's  legitimate 
and  ethical  responsibility  to  uphold  the  public  trust  by  maintaining  objectivity  in  making  the 
charging  decision,  and  when  pursuing  a  criminal  case  through  to  conviction  and  sentence. 

California  Experience 

The  "victims  rights"  amendment  creates  the  illusion  that  by  constitutionalizing  a  series  of 
entitlements,  a  host  of  grievances  will  be  redressed.   As  a  California  criminal  defense  lawver  for 


'      DoUiver.  supra  note  5,  at  90,  n.  7. 


'  See  e.g.,  ABA  Standards  of  Criminal  Justice:  Prosecution  Function  and  Defense  Function, 
Standard  3-2.1  (Prosecution  Authority  to  be  Vested  in  a  Public  Official),  at  19-20  (3rd  Ed. 
1993). 


89 


more  than  twenty  years,  I  recall  many  occasions,  particularly  during  the  1970's  and  early  1980's. 
when  I  had  greater  communication  with  alleged  victims  than  did  prosecutors.  In  my  efforts  to 
interview  victim/witnesses  I  found,  not  infrequently,  that  I  was  the  first,  and  sometimes  the  only, 
lawyer  with  whom  they  had  contact.  It  was  not  uncommon  for  victim/witnesses  to  tell  me  that  they 
felt  uninformed  and  confused  about  the  process  and  they  were  grateful  when  I  advised  them  of 
upcoming  court  dates  and  the  status  of  the  case.  I  found  that  many  alleged  victims  responded  to  my 
courtesy  by  agreeing  to  an  interview  and,  on  occasion,  the  relationship  I  formed  assisted  in  reaching 
the  most  equitable  resolution  of  the  criminal  case. 

Bv  the  initiative  process,  California  has  enacted  two  constitutional  amendments  purporting 
to  increase  "victims'  rights."  The  Crime  Victims'  Bill  of  Rights  (Proposition  Eight),  passed  by  the 
voters  in  1 982,  was  among  the  first  such  measures  adopted  in  the  nation.  Proposition  II 5,  the  Crime 
Victims'  Justice  Reform  Act,  was  approved  by  the  electorate  in  1990.  Now,  it  is  the  norm  in 
California,  particulady  in  a  serious  felony  case,  for  prosecutors  to  develop  what  may  be  an  all-to- 
personal  bond  with  the  complaining  witnesses  and  their  families.  The  good  news  is  that  there  is  a 
fairly  routine  mechanism  by  which  victims  are  kept  apprised  of  the  progress  of  the  prosecution.  The 
bad  news  is  that  these  individuals  are  routinely  terrified  to  speak  with  "the  other  side."  They  are 
encouraged  to  see  themselves  as  "belonging"  to  the  prosecution  and  district  attorneys  frequently  refer 
to  them  as  "my  victim."  Indeed,  prosecutors  sometimes  simply  use  the  victims  as  a  pretext  by  which 
to  refuse  a  reasonable  pre-trial  disposition,  by  announcing  to  defense  counsel  that  they  cannot  agree 
to  a  resolution  of  the  case  because  "their  victim"  is  opposed.  Affording  victims  what  is  tantamount 
to  a  veto  o\er  plea  negotiations,  for  example,  is  contrary  to  the  public  good,  which  must 
accommodate  a  host  of  important  societal  interests.  It  also  interferes  with  the  prosecutor's  ethical 
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responsibilities,  including  the  prohibition  that  he  or  she  not  pursue  a  criminal  conviction  which  is 
not  supported  by  the  evidence  (no  matter  how  heavily  bolstered  by  victim  emotion). 

More  general  data  confirms  what  we  know  about  the  California  experience.  The  data  on  the 
over-emphasis  upon  "victim  participation"  in  plea  bargaining,  for  instance,  suggests  that  it  is  far 
from  the  panacea  that  its  advocates  would  lead  us  to  believe.  For  example,  a  study  of  criminal  case 
settlement  conferences  found  that  those  crime  victims  who  particpated  were,  on  average,  no  more 
satisfied  by  the  process  than  those  who  did  not.' 

Forgotten  Crime  Victims:  The  Wrongfully  Arrested,  Prosecuted  And/Or  Convicted 

It  bears  emphasis  that  whenever  the  government  accuses  an  individual  of  crime,  at  stake  is 
the  conviction  of  an  innocent  person.  It  is  already  at  least  a  weekly  occurence  to  open  our  daily 
paper  or  tune  into  the  evening  news  to  learn  of  another  man  or  woman  released  after  dozens  of  years 
of  wrongful  incarceration  —  finally  freed  because  of  the  exposure  of  perjured  testimony,  the 
recantation  of  a  jailhouse  "confession,"  or  the  discovery  through  new  technology  (e.g.,  DNA) 
of  exonerating  evidence.  Just  last  week,  three  men  were  released  from  Illinois'  death  row,  having 
spent  18  years  in  prison  for  a  double  murder  they  did  not  commit.  As  one  of  the  men,  Kenneth 
Adams,  rightly  said:  "'We  are  victims  of  this  crime  too.'  ...  'I  want  people  to  know  that  this  could 
happen  to  anybody  and  that's  a  crime.'"  '" 


Anne  M.  Heinz  and  Wayne  A.  Kerstetier,  "Pretrial  Settlement  Conference:  Evaluation  of  a 
Reform  in  Plea  Bargaining."  13  Law  and  Society  Review,  349,  363  (1979). 

A  fourth  individual,  Verneal  Jimerson,  spent  1 1  years  on  death  row  before  he  was 
exonerated.  Don  Terry,  "After  18  Years  in  Prison.  3  Are  Cleared  of  Murders."  N.Y. 
Times.  Julv3.  1996. 


91 


These  are  American  tragedies.  Do  we  really  want  to  exaccerbate  these  all  too  frequent 
failures  of  our  criminal  justice  system  —  multiplying  victims,  out  of  a  misguided  sympathy  for 
them?  Do  we  want  to  return  to  the  days  of  the  Scotsboro  Boys  and  Leo  Frank?  For  instance,  in  the 
notorious  Leo  Frank  case  in  1915,  an  innocent  Jewish  man  was  denied  a  fair  trial  by  a  court  and  jur} 
dominated  by  an  anti-Semitic  mob,  inflammed  by  victim  sympathies.  He  was  lynched. 

It  should  be  obvious  that  the  investment  of  crime  victims  who  understandably  have  the  least 
objectivity  about  the  question  of  guilt  with  the  central,  effectively  overriding  voice  in  the  judicial 
process  is  certain  to  multiply  the  number  of  criminal  justice  casualties.  It  unduly  and  dangeroush' 
enhances  the  risk  of  victimhood.  It  increases  the  danger  of  wrongful  conviction.  And  it  increases 
the  danger  of  new  crime  victimization  by  actual  perpetrators  left  unprosecuted  by  vice  of  the 
increased  ease  by  which  unfettered  victim  passion  allows  the  first  government  target/accused  to  be 
convicted. 

This  great  country  of  ours  deserves  a  better  brand  of  justice  than  Leo  Frank,  the  Scotsboro 
Boys,  Kenneth  Adams  and  his  recently  exonerated  co-convicted,  and  numerous  other  wTongfully 
convicted  (victims)  received.  Adherence  to  the  Founders'  vision  of  our  constitutional  democracy 
ensures  that  better  brand  of  justice. 

Full  Employment  For  Personal  Injury  Lawyers  Act? 

These  amendment  proposals  are  a  personal  injury  lawyer's  dream  come  true.  They  are  rife 
with  litigation-spawning  ambiguity.  And  the  ambiguity  is  un"fixable." 

Start  with  the  title,  for  example.  Consider  those  whom  the  amendment  is  intended  to  benefit: 
crime  victims.  Proponents  of  the  amendment  would  have  this  Committee  believe  that  the  use  of  the 
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word  "victim"  is  self-defining.  But  even  in  providing  for  mandatory  restitution  to  victims  of 
offenses  under  the  recently  enacted  Anti-Terrorism  and  Effective  Death  Penalty  Act  of  1996, 
Congress  had  to  craft  a  highly  specific  statutory  description  of  the  term."  The  proposed 
amendments,  H.J.  173  and  H.J.  174,  contain  no  such  qualifying  language.  Moreover,  even  if  it  were 
appropriate  to  engraft  such  highly  specific  terminology  onto  a  constitutional  amendment,  the 
definition  would  still  be  inadequate  for  purposes  of  achieving  the  wholesale  victim  empowerment 
envisioned  by  the  proposals. 

Indeed,  because  the  term  "victim"  would  be  the  "key"  to  a  litany  of  victim  entitlements,  there 
would  be  endless  legal  contests  over  claims  of  such  status  and  for  such  entitlements.  Thus,  the  first 
judicial  issue  in  every  case,  standing  (that  is,  who  may  legitimately  stand  before  the  court  with  a 
claim),  will  itself  be  a  highly  litigious  battleground. 

Who  is  a  victim?  Which  victims  count?  While  the  amendment's  supporters  might  disagree, 
many  Americans  would  concur  with  Kenneth  Adams's  assertion  that  he  and  his  two  co-defendants 
who  were  released  last  week  after  losing  18  years  of  their  lives  to  wrongful  conviction  and 
imprisonment  are  indeed  victims.  Their  wrongful  convictions  and  18-year  deprivation  of  liberty, 
were  certainly  proximately  caused  by  the  original  crime  commission  and  the  passions  aroused  by 
it.  What  about  the  wife  who  finally  attacks  her  husband  after  years  of  being  brutalized?  The  woman 
who  pulls  a  gun  on  the  man  after  he  stalked  and  terrorized  her  relentlessly  for  months?  The 
neighbor  who  torches  the  crack  house  to  protect  his  children?  Given  the  levels  of  domestic 
violence,  child  sexual  abuse  and  drug  addiction  that  plague  our  nation,  it  is  not  at  all  uncommon  to 


"      Title  II.  Sec.  204;  18  U.S.C.  section  3663A  (a)(2). 
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be  a  victim  one  day  and  a  defendant  the  next.  Likewise,  given  the  numbers  of  wongtlil  accusations 
and  convictions,  many  crime  victims  of  today  may  well  be  tomorrow's  wrongly  accused  and/or 

incarcerated. 

When  is  someone  a  victim?  Under  the  traditional  American  system  of  justice  there  really 
is  no  victim  until  it  is  determined  that;  (1)  a  crime  was  committed;  and  (2)  the  defendant  is  guilty 
of  the  crime.  By  their  sweeping  language,  H.J.  173  and  H.J.  174  immediately  rush  to  give  these 
complaining  witnesses  the  "victim"  label,  so  that  the  accused  becomes  "the  perpetrator"  at  the 
inception  of  the  criminal  justice  proceedings.  For  instance,  in  effect  seating  the  complaining 
witness  at  counsel  table,  he  or  she  has  a  co-equal  position  from  which  to  oppose  the  release  of  the 
defendant  on  bail.  Thus,  the  government's  burden  of  proof  has  been  lightened;  indeed  it  has  been 
removed. 

The  identification  of  the  defendant  is  nowhere  as  tricky.  At  least  after  the  government's 
formal  charge,  it  is  obvious  who  the  defendant  is.  As  a  matter  of  fact,  rightly  or  wrongly,  he  or  she 
is  often  instantly  notorious  due  to  the  mere  accusation  of  crime.  Was  it  not  in  part  for  this  very- 
reason  that  the  Founders  drafted  a  Bill  of  Rights  to  correct  for  the  abuse  of  power  when  the 
government  targets  the  individual?  As  discussed  throughout  my  testimony,  by  reallocating  power 
to  ambiguous  private  interests,  safeguards  of  the  Fifth,  Sixth,  Eighth  and  Fourteenth  Amendments 
are  effectively  eliminated  by  this  proposal. 

What  will  our  courts  make  of  this  amendment,  which  cobbles  together  an  extraordinan,'  mix 
of  global  rights  (e.g..  "fairness."  "dignity."  and  "respect"),  with  a  litany  of  entitlements  (e.g..  notice; 
presence  and  comment  at  most  stages  of  the  process;  resolution  of  the  proceedings  "in  a  prompt  and 
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timely  manner;"  "protection  from  physical  harm  or  intimidation:"  "restitution").'-  For  instance, 
does  the  constitutional  promise  of  "speedy"  proceedings  empower  the  "victim"  to  effectively  run 
the  court's  docket  and  determine  the  time  in  which  a  case  must  go  to  trial,  to  the  detriment  of  the 
prosecution's  readiness  to  present  its  evidence  and  the  ability  of  the  accused  to  defend  against  the 
charges? 

Further,  what  would  be  the  "remedies"  for  breach  by  the  government  of  these  victim 
entitlements  created  by  the  proposed  amendment?  A  Section  1983,  civil  rights  suit,  "overturning" 
DeShaney  and  a  long  line  of  Supreme  Court  cases  following  DeShaney?'^  For  example,  when  the 
county  prosecutor  fails  to  notify  a  victim  of  a  court  hearing,  is  he  or  she  to  be  subject  to  suit  for 
violation  of  the  plaintiff-victim's  federal  civil  rights?  As  anyone  who  has  passed  the  first  year  of 
law  school  knows,  injunctions  cannot  remedy  after-the-fact  constitutional  violations.  And  there  can 
be  no  constitutional  rights  without  remedies. 

Certainly  this  whole  new  range  of  entitlements  is  contrary  to  the  preser\'ation  of  judicial 
independence,  the  efficient  administration  of  justice,  and  a  Tenth  Amendment  concern  about 
excessive  "federal"  causes  of  action.  The  amendment  takes  traditional  and  historic  state  power  over 
criminal  justice  matters  and  federalizes  it.  both  as  a  matter  of  procedures  and  substantive  criminal 
law.  As  already  discussed,  a  "victims'  rights"  amendment  would  surely  produce  an  increasingly 


'-     See  e.g..  H.J.  Res.  173,  Section  1. 

13    See  DeShaney  v.  Winnebago  County  Dept.  Of  Social  Sen.,  489  U.S.  189.  196  (1989) 
(construing  42  U.S.C.  sec.  1983.  et  seq.)  ("The  Due  Process  Clauses  generally  confer  no 
affirmative  right  to  governmental  aid.  even  where  such  aid  may  be  necessary  to  secure 
life,  liberty,  or  property  interests  of  which  the  government  itself  may  not  deprive  the 
individual.") 
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litigious  society  --  catrying  with  it  economic  costs;  and  on  this  scale  of  "private  prosecution"  by 

"victims,"  very  significant  ones  at  that. 

Consider,   for  example,     that  the  amendment  would  subject  both  state  and  federal 

governments  to  its  broad  set  of  "victim  rights"  and  entitlements  (e.g.,  to  "reasonable  protection"). 

Conflicts  in  the  interpretation  of  the  amendment's  provisions  --  between  state  and  federal  courts  and 

among  the  many  state  jurisdictions  --  would  abound,  and  a  chaotic  of  body  of  law  invites  litigation. 

and  more  chaos."    Courts  are  public  resources.   And  irrational  litigation  is  a  great  drain  on  tax 

dollars  and  the  economy. 

The  costs  of  the  federally  mandated  notice  requirements  alone  --  without  regard  to  the 

expenses  that  will  flow  from  other  victims'  entitlements  --  are  staggering.  By  its  language,  these 
proposals  appear  to  mandate  (without  funding)  the  expenditure  of  state  tax  dollars  to  enforce  federal 
constitutional  benefits.  This  creation  of  affirmative  duties  on  the  part  of  the  states  is  surely  the  "big 
government,"  "welfare  state"  conservatives  have  decried. 

In  short,  the  distortion  of  the  courts  undermines  impartiality,  judicial  administration  and  the 
rule  of  law  to  the  risk  of  us  all.  This  open-ended  list  of  promised  protections,  well-being,  and 
empowerment  to  those  claiming  victim  status  raises  scores  of  interpretation  questions,  and  no  certain 
answers.  And  no  amount  of  "technical"  tinkering  with  amendment  language  will  stave  off  the 
litigation  debacle  to  be  spawned  by  the  attempt  to  offer  such  rights  and  entitlements  by  way  of 


''  See  e.c.  Judg:  Gerald  Bard  Tjoflat,  "More  Judges,  Less  Justice:  The  Case  Against 
Expansion^of  the>ederal  Judiciary,"  79  A.B.A.J.  70  (July  1993)  (explaining  that  when  the 
law  is  unstable,  parties  cannot  know  what  to  expect:  their  rights  and  entitlements  then 
depend  largely  on  the  "luck  of  the  draw"  -  "on  the  trial  judge  (and  ultimately  on  the 
appellate  panel)."). 
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constitutional  amendment. 

We  respectt\illy  submit  that  this  Committee  and  the  Congress  would  better  serve  the  people, 
including  all  types  of  victims,  current  and  potential,  were  it  to  order  a  thorough  and  objective  study 
of  the  costs  and  impacts  of  "victims'  rights  reforms"  currently  being  tested  at  the  state  level.  Such 
a  careful  study  should  certainly  be  undertaken  before  this  Committee  moves  forward  in  its 
consideration  of  a  federal  magnification  of  the  "victims"  rights"  phenomenon  through  an  amendment 
to  the  United  States  Constitution. 

Judicial  Independence:  Another  Forgotten  Victim? 

More  specific,  the  proposed  amendment  threatens  not  only  the  rights  of  the  accused  and  the 
system  of  public  prosecution.  It  also  deprives  the  judiciary  of  its  independence  and  impartiality,  by 
aiming  to  convert  judges  into  "victims'  rights"  advocate-adjuncts,  and  courts  into  "victims'  rights" 
fora. 

The  Fifth,  Sixth  and  Fourteenth  Amendments  guarantee  all  criminal  defendants,  in  both  state 
and  federal  courts,  the  fundamental  rights  to  a  fair  trial  and  an  impartial  jury.  The  basic  components 
of  a  fair  trial  include  a  presumption  of  innocence;  "  and  the  requirement  that  one  accused  of  a  crime 
is  entitled  to  have  his  guilt  or  innocence  determined  solely  on  the  basis  of  the  evidence  introduced 
at  trial."   The  Sixth  Amendment  requires  that  our  tribunals  remain  "free  of  prejudice,  passion. 


'5   See  e.g.  In  re  Winship.  397  U.S.  358,  363  (1970);  Coffin  v.  United  States.  156  U.S. 
432,453(1895). 

"   See  e.g.  Taylor  v.  Kentucky.  436  U.S.  478,  485  (1978). 
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excitement  and  tyrannical  power."'''  Without  these  safeguards,  the  presumption  of  innocence  so 
crucial  to  a  fair  trial  would  be  abrogated.  And  judicial  independence  ensures  these  safeguards. 

Contrary  to  disclaimers  by  "victim's  rights"  advocates,  their  participation  during  a  trial  is  not 
a  neutral  or  benign  force  vis-a-vis  the  constitutional  protections  for  the  citizen  accused.  Already,  the 
appearance  of  large  groups  visibly  identified  with  the  alleged  victim  inside  courtrooms  has  become 
commonplace  throughout  the  country.  And  often  these  contingents  do  not  merely  observe  the 
proceedings  in  a  respectful  manner,  but  make  themselves  known  to  the  judge  and  jury  in  a  way  that 
threatens  undue  influence  over  the  decision-makers.  Courts  have  long  held  that  conduct  by  victims' 
supporters  may  indeed  subvert  the  presumption  of  innocence." 

CONCLUSION 

Sensitivity  to  the  legitimate  concerns  of  victims  of  crime  does  not  require  a  constitutional 
amendment.  To  the  extent  these  issues  require  a  federal  government  response,  it  could  be  (and 
largely  has  been)  accomplished  through  straight-forward  legislation."   Any  reforms  in  this  area 


'^   Chambers  v.  Florida,  309  U.S.  227,  236-237  (1940). 

"  See  e.g.  Norris  v.  Risley,  918  F.2d  828,  833,  n.5  (9th  Cir.  1990)  (Boochever.  J.) 
(Holding  that  button-wearing  NOW  "Task  Force"  advocates,  "anxious  for  a  [rape] 
conviction."  admittedly  believing  the  accused  to  be  guilty  even  before  hearing  any 
evidence,  and  seeking  a  far  broader  and  more  active  role  in  his  trial  in  order  to  "make  a 
statement"  about  his  presumed  guilt,  threatened  to  overwhelm  his  ability  to  get  a  fair  trial). 
See  also  State  v.  Franklin,  327  S.E.2d  499,  455  (W.Va.  1985)  (MADD  activists). 

-'  See  e.g.  Title  II,  Sec.  204;  18  U.S.C.  sec.  3663A  (a)(2)  ("Justice  for  Victims"  (including 
mandatory  restitution);  18  U.S.C.  sec.  3555  ("Notice  to  Victims");  18  U.S.C.  sec.  1514 
("Civil  Action  to  Restrain  Harassment  of  a  Victim  or  Witness");  18  U.S.C.  sec.  3525 
("Victims  Compensation  Fund").  See  also  the  numerous  state  and  federal  provisions 
cited  and  discussed  in  Professor  Henderson's  Stanford  Law  Review  article,  attached  (e.g., 
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should  be  focused  on  the  states,  not  the  federal  government.  The  overwhelming  number  of  crimes, 
especially  violent  ones,  are  rightly  handled  in  state  court  systems.-" 

Criminal  defense  lawyers  are  fully  supportive  of  legal  reforms  that  would  require  law 
enforcement  and  prosecutorial  agencies  to  treat  crime  victims  with  sensitivity  and  respect,  as  well 
as  those  that  include  restitution  as  a  sentencing  option,  especially  when  it  is  used  intelligently,  in  lieu 
of  a  lengthy  sentence  for  a  non-violent  offender.  However,  the  greatest  good  we  all  can  do  for 
victims  is  to  decrease  their  numbers.  We  certainly  should  not  be  increasing  their  numbers,  as 
these  amendment  proposals  seem  sure  to  do.  Rather  than  wasting  our  limited  tax  dollars  on  a  costly 
and  probably  dangerous  constitutional  amendment  process,  all  Americans  would  be  better  served 
by  careful  study.  Such  a  study  should  include  thorough  and  objective  assessment  of  the  costs  and 
consequences  upon  our  justice  system  of  the  current  plethora  of  so-called  "victims'  rights  reforms." 
And  it  should  focus  on  the  inevitable  costs  and  consequences  of  federalizing  such  measures  through 
our  precious  Constitution. 


Elisabeth  Semel 

Co-Chair,  Legislative  Committee 

National  Association  of  Criminal  Defense  Lawyers  (NACDL) 


at  nn.  308,  3 1 5,  335,  340,  348,  357,  and  accompanying  text). 

^°    See  e.g.,  Hon.  Edwin  Meese  III  and  Rhett  DeHart,  "How  Washington  Subverts  Your 
Local  Sheriff,"  Policy  Review  (Jan./Feb.  1996). 
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Mr.  Hyde.  I  thank  the  gentlelady.  We  have  a  vote  on.  Voting  on 
a  rule.  So  we  will  go  vote  and  resume  this  so  we  don't  stretch  you 
out  over  the  lunch  hour  too  long.  We'll  come  back  as  soon  as  the 
vote  is  over. 

I  request,  I  plead  with  my  colleagues  to  come  back  so  we  can  dis- 
pose of  this  panel.  Thank  you. 

[Recess.] 

Mr.  Hyde.  The  committee  will  come  to  order.  I'm  glad  you're 
here,  Mr.  Reed.  You  enable  us  to  proceed.  You  have  great  utility. 

Ms.  Greenlee,  you  are  recognized. 

STATEMENT  OF  ELLEN  GREENLEE,  PRESIDENT,  NATIONAL 
LEGAL  AID  AND  DEFENDER  ASSOCIATION 

Ms.  Greenlee.  Thank  you,  Mr.  Chairman.  It  is  my  pleasure  to 
appear  today  before  the  Judiciary  Committee  in  my  role  as  presi- 
dent of  the  National  Legal  Aide  and  Defender  Association,  which 
is  a  national  nonprofit  membership  organization  dedicated  to  en- 
suring competent  legal  representation  to  indigent  people  in  our 
civil  and  criminal  justice  system. 

We  are  committed  to  working  to  preserve  an  American  justice 
system  that  works  fairly  and  effectively  for  all  citizens  regardless 
of  wealth,  status  or  race.  We  are  greatly  concerned  about  proposals 
for  a  victims'  rights  constitutional  amendment  which  threatens  to 
bring  the  American  justice  system  to  its  knees. 

I  thank  the  committee  members  and  Chairman  Hyde  for  holding 
these  hearings  and  taking  this  discussion  into  the  practical  realm, 
since  our  Presidential  candidates  are  too  busy  to  focus  sharply  on 
the  impacts  such  offhand  proposals  from  the  campaign  trail  can 
have.  I  hope  you  will  take  the  time  to  examine  the  issues  closely, 
to  look  at  less  dramatic,  more  realistic,  nonconstitutional  vehicles 
such  as  statute  or  Executive  order,  to  accomplish  the  sought  after 
protection  of  victims'  rights  we  all  support. 

I  know  you  intend  to  seek  input  from  experts  in  the  criminal  jus- 
tice system  and  interested  members  of  the  public  in  order  to  deter- 
mine the  costs  and  impact  of  a  constitutional  amendment.  Passing 
an  amendment  with  the  bandwagon  rolling  as  it  obviously  is  from 
my  observation  today,  is  much  much  easier  than  undoing  it  as  we 
saw  with  the  hasty,  ill-advised  passage  of  the  18th  amendment  for 
national  prohibition  some  years  back. 

I  ask  you  not  to  confuse  NLADA's  opposition  to  this  proposed 
amendment  with  opposition  to  victims'  rights  and  even  reasonable 
expansion  of  such  rights.  NLADA  speaks  for  poor  people,  many  of 
whom  are  victims,  whether  they  are  the  injured  or  the  accused. 
Rather,  we  believe  that  the  proposed  reforms  giving  victims  greater 
access  to  and  involvement  in  the  criminal  justice  processes,  can  be 
achieved  more  simply  through  carefully  crafted  legislation.  At  a 
minimum,  we  suggest  that  nonconstitutional  approaches  must  be 
tried  and  found  wanting  before  a  Federal  constitutional  amend- 
ment is  locked  in  forever. 

The  proposal  before  you  would  guarantee  to  victims  the  right  to 
be  informed  of  and  present  at  any  stage  in  the  criminal  process  at 
which  the  defendant  would  appear,  the  right  to  object  to  a  nego- 
tiated plea  or  a  release  from  custody,  the  right  to  speedy  trial  and 
a  final  conclusion  free  from  unreasonable  delay,  full  restitution 
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from  the  offender,  police  protection  against  violence  or  intimidation 
by  the  accused  or  convicted  offender.  We  feel  there  is  necessarily 
implicit  in  giving  such  rights,  the  additional  right  to  sue  the  Gov- 
ernment to  enforce  these  rights. 

What  will  this  mean  to  those  institutions  that  are  part  of  the 
criminal  justice  system?  How  will  police  feel  about  giving  victims 
a  constitutional  right  to  protection,  which  no  one  else  in  this  coun- 
try presently  enjoys.  If  such  protection  from  harm  fails,  will  the 
victim  then  sue  the  police?  Won't  this  detract  seriously  from  the  ef- 
forts of  the  police  to  fight  crime? 

I  can  see  prosecutors'  offices  tied  in  knots.  At  present,  they  re- 
solve about  90  percent  of  their  cases  by  agreement,  an  especially 
necessary  way  of  managing  overwhelming  caseloads  in  large  urban 
areas  such  as  Philadelphia.  By  giving  victims  a  constitutional  right 
to  in  effect  veto  a  plea  agreement,  a  case  that  could  be  resolved  in 
an  hour  will  turn  into  a  jury  trial  that  could  last  a  week  or  two. 

In  my  role  as  chief  defender  of  the  Defender  Association  of  Phila- 
delphia, I  work  in  a  system  which  has  a  State  statutory  response 
to  providing  rights  to  victims,  including  notice  of  hearings,  the 
right  to  be  heard  at  sentencing  or  at  the  proposed  release  of  the 
defendant  from  custody,  and  the  right  to  compensation  for  injury, 
among  other  rights.  This  legislation  appears  to  me  to  work  well  to 
protect  victims'  rights  and  is  financed  by  fines  and  costs  paid  by 
those  convicted  of  crimes,  not  tax  dollars. 

The  system  in  Philadelphia  would  collapse  of  its  own  weight  if 
victims  enjoyed  a  constitutional  right  to  veto  a  negotiated  guilty 
plea.  We  are  as  underfunded  as  any  indigent  defense  system  and 
funded  at  less  than  the  district  attorney's  office.  We  would,  at  the 
Philadelphia  Defender  alone,  face  the  possibility  of  at  least  an  addi- 
tional 10,000  trials  per  year  after  aborted  plea  negotiations  for 
which  we  would  clearly  need  additional  staff  and  millions  of  dollars 
to  handle.  Of  course  the  judicial  system  would  also  be  overwhelmed 
with  cases. 

The  most  important  impact  probably  would  be  in  the  corrections 
area,  where  there  are  currently  5  million  people  under  correctional 
control,  1^2  million  of  whom  are  incarcerated.  This  constitutional 
amendment  would  require  correctional  authorities  to  start  identify- 
ing, tracking  down,  and  notifying  victims  of  crimes  which  may  be 
decades  old,  every  time  any  proceeding  involving  an  offender  oc- 
curs, from  setting  a  release  date  to  deciding  whether  to  revoke  an 
inmate's  television  privileges,  or  place  an  electronic  monitoring 
bracelet  on  a  parolee's  ankle. 

By  consuming  the  time  and  resources  of  society's  crime  fighting 
institutions,  including  police,  prosecutors,  courts  and  probation,  the 
public  will  be  made  less  safe,  and  the  amount  of  tEixpayer  dollars 
spent  would  be  staggering.  Why  not  try  the  nonconstitutional  fixes 
before  amending  the  Constitution,  and  see  if  they  work?  For  exam- 
ple, order  all  Federal  prosecutors,  law  enforcement  agents,  correc- 
tions and  parole  officials  to  notify  and  consult  victims  at  appro- 
priate stages,  with  severe  disciplinary  sanctions  for  failure  to  do  so. 
Every  State  could  do  the  same. 

A  carefully  balanced  mandatory  restitution  statute  has  already 
been  enacted  at  the  Federal  level.  One  could  do  the  same  at  the 
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State  level,  taking  into  consideration  that  85  percent  of  those  con- 
victed of  crimes  are  indigent. 

Despite  all  the  serious  practical  problems  with  the  proposed 
amendment,  the  debate  has  not  yet  progressed  beyond  platitudes 
of  concern  for  crime  victims.  No  impact  analysis  has  been  con- 
ducted by  any  of  the  criminal  justice  system  components  which 
would  be  effected.  Despite  legislation  on  the  books  mandating  cost 
assessment  of  pending  crime  bills,  absolutely  no  cost  inquiry  has 
been  conducted. 

We  are  due  to  order  such  a  study  immediately,  not  after  the  rati- 
fication process  has  begun.  Mustering  the  necessary  super  majori- 
ties in  Congress  and  among  State  legislatures  to  ratifv  this  amend- 
ment appears  to  me  to  be  quite  feasible.  Mustering  trie  same  mar- 
gins to  vote  later  to  remove  protections  from  victims  from  the  Con- 
stitution when  the  amendment  turns  out  to  have  been  ill-conceived 
is  utterly  out  of  the  question. 

I  hope  you  will  seriously  consider  what  we  have  to  offer.  I  thank 
you  for  the  opportunity  to  appear  here  today  on  behalf  of  the  Na- 
tional Legal  Aide  and  Defender  Association. 

[The  prepared  statement  of  Ms.  Greenlee  follows:] 

Prepared  Statement  of  Ellen  Greenlee,  President,  National  Legal  Aid  and 

Defender  Association 

I  am  pleased  to  appear  before  you  today  to  present  the  views  of  the  National 
Legal  Aid  and  Defender  Association  regarding  proposals  to  amend  the  United  States 
Constitution  to  guarantee  a  variety  oi  new  rights  for  victims  of  crime.  NLADA  is 
a  national  non-profit  membership  organization  dedicated  to  ensuring  competent 
legal  representation  to  indigent  people  in  our  civil  and  criminal  justice  systems. 
Above  all,  we  are  dedicated  to  preserving  an  American  justice  system  that  works, 
fairly  and  efTectively,  for  all  individuals  regardless  of  wealth,  status  or  race. 

We  are  deeply  concerned  that  the  proposals  for  a  victims  rights  constitutional 
amendment  threaten  to  bring  the  American  criminal  justice  system — in  all  its  incar- 
nations, federal,  state,  local,  tribal,  military,  juvenile — to  its  knees.  We  are  con- 
cerned that  the  popular  and  political  momentum  for  the  amendment  is  far  out  pac- 
ing the  inquiry  into  and  understanding  of  the  amendment's  practical  ramifications. 
Everybody  wants  fairness  for  victims,  and  this  amendment  is  the  fiercest  embodi- 
ment of  that  sentiment.  But  absolutely  nobody  has  yet  analyzed  the  precise  impact 
of  the  amendment  on  the  fair  and  efiective  functioning  of  our  criminal  justice  sys- 
tem. 

I  am  here  to  plead  with  you  to  conduct  this  inquiry  now,  before  Congress  approves 
the  amendment,  realizing  that  passing  this  amendment  is  a  thousand  times  easier 
than  undoing  it.  NLADA  has  been  studying  this  amendment  for  some  time,  and  has 
identified  a  variety  of  potential  problems  Tor  all  the  major  players  in  the  criminal 
justice  system,  as  well  as  the  American  public  itself.  An  article  by  our  Special  Coun- 
sel, Scott  Wallace,  outlining  these  concerns  appeared  in  the  Washington  Post  two 
weeks  ago,  and  is  attached  to  my  testimony  for  your  consideration.  But  we  at 
NLADA  do  not  have  the  resources  or  the  ability  to  catalogue  the  amendment's  exact 
cost,  either  in  terms  of  dollars,  personnel,  or  the  system's  basic  ability  to  process 
criminal  cases  and  protect  the  public.  This  we  hope  Congress  will  do,  with  expert 
input  from  police,  prosecutors,  courts,  corrections,  indigent  defense,  and  hopefully, 
an  objective  second  look  from  the  victims  groups  themselves. 

Though  we  oppose  this  amendment,  because  we  believe  it  will  lay  waste  to  the 
criminal  justice  system  which  we  all  serve,  we  do  not  say  that  we  oppose  any  of 
its  goals.  Rather,  we  suggest  that  all  of  its  reforms,  giving  victims  greater  access 
to  and  involvement  in  criminal  justice  processes,  can  be  achieved  more  directly,  and 
with  far  less  unintended  ancillary  mischief,  through  ordinary  legislation  or  execu- 
tive orders.  At  the  very  least,  we  suggest  that  the  nonconstitutional  approaches 
must  be  tried,  and  found  wanting,  before  a  federal  constitutional  amendment  is 
locked  in  for  all  time. 

Among  the  rights  which  would  be  guaranteed  to  victims  in  every  criminal  case 
in  every  federal,  state  and  local  jurisdiction  under  H.J.  Res.  174,  the  companion 
measure  to  the  leading  Senate  measure,  are  the  following:  the  right  to  be  informed 
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of  and  be  present  at  any  stage  of  the  criminal  process  at  which  the  defendant  may 
be  present;  the  right  to  object  to  a  negotiated  plea  or  a  release  from  custody;  the 
right  to  a  speedy  trial  and  a  final  conclusion  free  from  unreasonable  delay;  full  res- 
titution from  the  offender;  police  protection  against  violence  or  intimidation  by  the 
accused  or  convicted  offender;  and — necessarily  implicit  since  there  can  be  no  rights 
without  remedies — the  right  to  sue  the  government  to  enforce  these  rights. 

How  will  police  feel  about  giving  victims  a  constitutional  right  to  protection  from 
further  violence  by  their  accused  attacker?  Currently  nobody  in  the  nation  has  a 
constitutional  right  to  police  protection,  and  for  good  reason.  The  main  remedy  for 

ffovemmental  violation  of  sucn  a  constitutional  right  would  be  a  1983  civil  action 
or  money  damages.  Suing  the  police  when  a  crime  is  committed  seems  an  oddly 
misdirected  way  to  fight  crime,  and  an  expensive  one  to  boot,  given  the  size  of  pos- 
sible damages  awards  for  egregious  injuries. 

Prosecutors'  offices  will  be  tied  in  knots.  They  currently  resolve  nine  out  of  ten 
criminal  cases  by  plea  agreement.  It  is  an  indispensable  way  of  managing  the  over- 
whelming crush  01  cases,  and  of  inducing  cooperation  by  low-level  offenders  against 
their  higher-ups.  Letting  a  victim  block  a  plea  agreement  turns  a  case  that  would 
take  a  few  days  into  a  trial  that  could  take  a  few  months.  Yet  a  victim's  understand- 
able focus  on  just  their  own  case  could  confound  prosecutors'  ability  to  simulta- 
neously juggle  the  thousands  of  other  cases  that  they  are  expected  to  bring  to  a  sat- 
isfactory disposition.  Also,  vast  numbers  of  government  lawyers  will  have  to  be  di- 
verted to  defend  the  lawsuits  brought  by  victims  who  feel  that  one  or  another  of 
their  new  constitutional  rights  have  not  been  adequately  attended  to;  and  what  hap- 
pens when  a  victim  wants  a  "speedy"  trial  before  the  prosecutor  is  ready  to  proceed? 

Corrections  officials  won't  know  what  hit  them.  There  are  currently  about  five 
million  people  under  correctional  control,  1.5  million  of  whom  are  incarcerated.  The 
day  this  constitutional  amendment  takes  effect,  corrections  authorities  will  have  to 
start  identifying,  tracking  down  and  notifying  victims  of  crimes  which  may  be  dec- 
ades old,  every  time  any  proceeding  involving  an  offender  occurs,  from  setting  a  re- 
lease date  to  litigating  a  habeas  corpus  petition  to  deciding  whether  to  revoke  an 
inmate's  television  privileges  or  place  an  electronic  monitoring  bracelet  on  a  parol- 
ee's ankle.  It  flies  in  the  face  of  a  key  practical  underpinning  of  criminal  statutes 
of  limitations:  the  logistical  difficulty  of  tracking  down  witnesses,  including  victims, 
many  years  afler  a  crime  was  committed. 

We  have  heard  some  sobering  specifics  from  Texas  corrections  officials.  That  one 
state  holds  over  500,000  disciplinary  hearings  per  year  involving  inmates,  covering 
punishment  for  something  bad  the  inmate  has  done,  or  good  time  credits  for  good 
Dehavior.  This  does  not  include  hearings  involving  ofTenders  outside  the  prison  sys- 
tem— that  is,  on  probation  or  parole — and  does  not  include  a  second  large  category 
of  prison  hearings,  those  at  which  a  prisoner's  security  classification  is  to  be  up- 
graded or  downgraded.  Texas  officials  are  trying  to  estimate  the  cost  not  only  of 
printing  and  mailing  a  half  million  notices  every  year,  but  also  creating  a  massive 
new  computer  database,  cross  referencing  offenders  with  victims,  maintaining  and 
updating  victim  addresses  with  enough  diligence  to  avoid  being  sued,  and  being  able 
to  automatically  generate  a  notice  whenever  a  hearing  is  scheduled.  A  special  prob- 
lem they  identify  is  when  a  disciplinary  hearing  is  the  result  of  fighting  between 
inmates;  state  law  requires  the  special  segregation  of  the  inmates  pending  the  hear- 
ing, which  adds  special  burdens  on  prison  space  and  costs.  They  anticipate  that  the 
period  of  this  special  segregation  will  have  to  be  increased  from  the  current  48 
hours  to  at  least  two  weeks,  to  allow  time  for  the  notice  to  reach  the  victim  and 
a  reasonable  opportunity  for  the  victim  to  respond  and  make  arrangements  to  at- 
tend. As  far  as  I  know,  they  don't  have  actual  cost  figures  yet  on  any  of  this,  or 
a  position  on  the  amendment,  but  clearly  they,  and  this  Committee,  would  greatly 
benefit  from  a  thorough  inquiry  into  this  type  of  unintended  complication. 

The  judicial  system  will  be  particularly  crippled.  Blocked  plea  agreements  will 
mean  a  massive  increase  in  the  current  10  percent  of  criminal  cases  which  require 
a  full-blown  and  time  consuming  trial.  Courts  all  over  the  country  are  completely 
overwhelmed  by  their  current  caseloads.  Remarkably,  by  granting  a  right  to  a  "final 
conclusion  free  from  unreasonable  delay"  in  addition  to  a  "speedy  trial,"  the  amend- 
ment could  open  up  the  possibility  of  victims  suing  judges  for  not  wrapping  up  a 
case  fast  enough — notwithstanding  traditional  protections  of  judicial  immunity.  This 
provision  would  also  trump  the  eMaustive  new  habeas  corpus  statute  that  Congress 
spent  three  decades  debating,  reintroducing  worlds  of  ambiguity  about  whether  any 
delay  in  correcting  a  wrongful  conviction  could  possibly  be  "unreasonable." 

And  the  burdens  imposed  on  the  courts  by  giving  victims  a  constitutional  right 
to  full  restitution  would  be  not  only  massive,  but  pointless.  Over  85  percent  of  all 
criminal  defendants  are  indigent,  with  no  possibility  of  ever  paying  restitution,  and 
restitution  is  already  commonly  imposed  on  the  rest.  Mandating  court  proceedings 
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to  calculate  a  victim's  damages  even  where  the  defendant  is  penniless  would  be  the 
equivalent  of  adding  hundreds  of  thousands  of  civil  trials  to  court  dockets  all  across 
the  land. 

Another  consequence  of  mandating  full  restitution  in  all  criminal  cases:  Forcing 
the  nation's  probation  ofTicers  to  endlessly  pursue  uncollectible  debts  will  take  them 
away  from  their  main  job  of  supervising  defendants  and  ex-inmates.  As  the  Judicial 
Conference  of  the  United  States  warned  in  opposing  blanket  mandatory  restitution 
in  Senate  hearings  last  November,  there  would  be  a  reduced  ability  of  the  proba- 
tion ofTicer  to  intervene  at  early  signs  of  trouble,  such  as  a  first  use  of  drugs,  [lead- 
ing to]  greater  rates  of  recidivism  and  more  crime,  not  less.  ...  No  matter  how 
noole  the  cause,"  Judge  Mary  Anne  Trump  Barry  testified  on  behalf  of  the  Judicial 
Conference,  "there  is  clearly  no  sense  in  wasting  taxpayer  dollars  in  futile  gestures, 
or,  worse  yet,  souandering  precious  resources  and  ultimately  weakening  our  war  on 
crime."  Responding  to  sucn  concerns.  Congress  added  alternative  sanctions  for 
indigents  to  the  mandatory  restitution  statute  enacted  in  the  terrorism  legislation 
just  two  months  ago,  which  would  be  overruled  by  the  proposed  constitutional 
amendment. 

Indigent  defense  systems  will  also  find  their  workloads  massively  increased  by  the 
reductions  in  pleas  and  the  increase  in  trials.  But  the  funding  crisis  and  staffing 
shortages  will  oe  far  more  severe  for  indigent  defense  providers  than  for  the  politi- 
cally popular  branches  of  the  criminal  justice  system.  Annual  funding  increases  for 
firosecution  and  courts  nationwide  are  about  six  times  what  indigent  defense  gets 
or  drug  cases  alone,  according  to  the  1996  National  Drug  Control  Strategy,  and  the 
growing  gap  leaves  public  defenders  increasingly  unable  to  provide  the  oasic  legal 
representation  that  the  Constitution  requires.  Exacerbating  this  will  be  demands 
under  the  new  amendment  for  lawyers  to  represent  indigent  victims  to  vindicate 
their  new  rights  in  the  criminal  system.  In  a  related  vein,  mandatory  full  restitution 
regardless  oi  an  offenders  inability  to  pay  will  force  the  incarceration  of  indigents 
under  circumstances  where  non-indigent  offenders  could  simply  buy  their  freedom — 
an  economic  discrimination  and  hitherto  unconstitutional  result. 

By  consuming  the  time  and  resources  of  society's  crime-fighting  institutions,  in- 
cluding prosecutors,  police,  courts  and  probation  officers,  the  public  is  made  less 
safe.  And  the  amount  of  taxpayer  dollars  spent  could  be  staggering.  Consider  the 
cost  of  identifying,  locating  and  notifying  every  victim  every  time  a  defendant  is  in- 
volved in  any  proceeding — including  arrest,  booking,  police  questioning,  line-up,  ini- 
tial appearance,  preliminary  hearing,  trial,  sentencing,  appeal,  post-conviction,  ha- 
beas corpus,  all  tne  way  down  to  routine  prison  administrative  proceedings  regard- 
ing discipline  or  privileges  such  as  work  release,  family  visitation  or  outdoor  exer- 
cise— and  then  arran^ng  to  schedule  that  proceeding  to  fit  the  victim's  availability. 
Consider  the  complexity  of  trying  to  figure  out  just  who  qualifies  as  a  victim  of  drug 
dealing,  or  a  racketeering  conspiracy,  or  a  toxic  discharge  into  a  river  by  a  corpora- 
tion. Add  the  cost  of  the  extra  trials  and  longer  prison  sentences  when  victims  op- 
pose plea  agreements  or  release  dates.  Add  the  cost  of  more  government  lawyers 
and  probation  officers.  Add  the  cost  of  processing  the  lawsuits  by  victims  whose 
rights  have  been  neglected,  and  the  damages  ordered  to  be  paid  out  of  public  coffers. 

All  these  costs  would  be  multiplied  many  fold  under  the  other  House  version,  H.J. 
Res.  172,  which  would  cover  not  just  violent  crime,  but  the  far  greater  number  of 
non-violent  felonies  as  well.  Afler  all,  senior  citizens  defrauded  of  their  life  savings 
ought  to  be  afforded  at  least  as  much  protection  as  a  gang  member  beaten  up  by 
a  drug  dealer. 

Victims  themselves  may  wonder  whether  all  these  costs  bring  much  benefit  to 
them.  In  fact,  the  changes  will  damage  the  best  assistance  program  victims  cur- 
rently have:  the  compensation  funds  around  the  country  that  provide  quick  mone- 
tary help,  counseling  and  support  services  to  victims  in  the  traumatic  aftermath  of 
a  violent  crime.  These  funds  consist  of  fines  paid  by  offenders  to  the  government. 
Giving  restitution  constitutional  status  will  give  it  priority  over  payment  of  fines  in 
the  list  of  the  offender's  obligations — an  express  goal  declared  by  the  amendment's 
primary  drafter,  corporate  lawyer  Steve  Twist,  in  testimony  in  April  before  the  Sen- 
ate Judiciary  Committee.  Because  ofTenders  rarely  have  the  resources  to  fully  pay 
both  restitution  and  fines,  the  Director  of  the  National  Victim  Center  warned  the 
Senate  in  last  November's  hearings  on  mandatory  restitution,  "we  have  grave  con- 
cerns over  the  possibility  that  full  mandatory  restitution  in  all  criminal  cases  may 
benefit  individual  victims  in  a  single  case  at  the  expense  of  the  thousands  of  victims 
who  are  served  by  [these]  victim  assistance  programs." 

In  fact,  the  only  clear  winners  under  tne  proposed  constitutional  amendment 
would  be  trial  lawyers.  When  they  convince  a  victim  to  sue  police,  prosecutors  and 
other  government  agencies  for  failure  to  give  victims  the  attention  to  which  they  are 
constitutionally  entitled,  they  will  pocket  one  third  of  every  judgment.  Some  may 
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concentrate  on  the  big  money,  such  as  failure-of-poHce-protection  in  cases  where  re- 
cidivism is  common  and  injuries  often  severe,  luce  spousal  assaults.  Others  inter- 
ested in  a  steady  income  from  smaller  actions  could  concentrate  on  failure-to-notify 
or  speedy -trial  or  lack-of-opportunity-to-object-to-pleas-or-releases  cases.  The  victims 
bar  would  have  lucrative  new  opportunities,  entirely  at  taxpayer  expense. 

Associate  Attorney  General  Schmidt  has  explained  the  administrations  position 
that  any  amendment  should  prohibit  civil  actions  for  damages  against  government 
officials  arising  out  of  the  amendment's  new  rights.  But  the  Supreme  Court  frowns 
on  rights  without  remedies.  That's  why  it  created  Bivens  actions  for  damages  di- 
rectly under  the  Constitution.  Purporting  to  close  the  door  on  damages  actions  will 
simply  force  the  Court  to  open  another.  What  other  remedy  will  suffice  when,  for 
example,  a  woman  who  has  oeen  beaten  repeatedly  by  her  husband  is  beaten  again, 
or  killed,  in  obvious  violation  of  her  constitutional  right  to  notice  or  police  protec- 
tion? How  about  where  a  murder  of  a  family's  sole  waee-eamer  is  directly  attrib- 
utable to  a  failure  to  give  the  constitutionallv  mandated  notice  of  a  release  or  es- 
cape? Injunctions  or  mandamus  are  useless.  Disciplinary  action  against  the  respon- 
sible official  is  completely  inadequate  as  punishment  fcr,  in  essence,  negligent  or 
reckless  homicide.  A  tort  or  criminal  action  against  the  offender  is  already  available 
without  amending  the  Constitution,  and  in  any  event  would  be  irrelevant,  since  it 
is  the  government,  not  the  offender,  who  has  violated  the  victim's  constitutional 
rights.  Only  a  civil  action  for  damages  against  those  who  violated  the  victim's  fun- 
damental constitutional  rights  can  begin  to  vindicate  the  rights  and  compensate  for 
the  injury. 

Let  me  address  some  of  the  other  arguments  the  administration  has  made  in  its 
June  25  endorsement  of  the  amendment: 

The  President  said  that  while  working  to  amend  the  Constitution,  he  wanted  to 
take  executive  and  statutory  action  to  protect  victims  rights.  Why  not  try  the  non- 
constitutional  fixes  before  amending  the  Constitution,  and  see  if  tney  work?  For  ex- 
ample, order  all  federal  prosecutors,  law  enforcement  agents,  corrections  and  parole 
officials,  to  notify  and  consult  victims  at  appropriate  stages,  with  severe  disciplinary 
sanctions  for  failure  to  do  so.  Every  state  could  do  the  same.  Work  for  a  statute  re- 
quiring that  victims  who  wish  to  attend  the  trial  be  permitted  to  testify  first,  includ- 
ing allowing  videotaping  for  use  later  in  the  trial  ii  necessary  to  safeguard  defend- 
ants' rights.  As  Associate  White  House  Counsel  David  Fe  in  noted  at  the  press  brief- 
ing, the  ability  to  do  this  without  a  constitutional  amendment  is  already  estab- 
lisned:  current  law  allows  FBI  case  agents  to  stay  in  the  courtroom  throughout  the 
trial  even  if  they  are  going  to  be  called  as  a  witness.  A  carefully  balanced  mandatory 
restitution  statute  (i.e.,  with  allowances  made  for  the  85  percent  of  offenders  who 
are  have  no  money  to  pay  restitution)  has  already  been  enacted  at  the  federal  level; 
do  the  same  at  the  state  level. 

The  President  and  Mr.  Schmidt  proposed  that  the  amendment  should  never  help 
criminals  who  become  victims,  or  let  them  slow  down  the  criminal  justice  process, 
or  result  in  the  reversal  of  a  criminal  conviction.  It  is  indeed  common  for  people  who 
have  broken  the  law  to  become  victims  themselves  (e.g.,  in  gang  conflicts),  and  there 
is  great  appeal  to  drawing  some  line  between  "innocent"  victims  and  "guilty"  ones. 
But  wherever  that  line  is  drawn,  significant  problems  will  be  created.  If  the  class 
of  unprotected,  guilty  victims  is  narrowly  drawn — e.g.,  guilt  must  be  in  the  form  of 
a  criminal  conviction  for  conduct  related  to  the  offense  of  victimization — the  door  is 
open  for  all  types  of  unconvicted  bad  characters  to  claim  victim  status  for  the  sole 
purpose  of  wasting  government  officials'  time,  slowing  down  the  process,  or  seeking 
to  provoke  a  mistrial  by  intruding  too  far  on  the  defendant's  rights.  If  the  class  is 
widely  drawn — e.g.,  any  criminal  record,  including  arrests  or  old  juvenile  ofTenses — 
many  deserving  victims  may  be  excluded  based  on  a  previous,  relatively  insignifi- 
cant bad  act  having  no  bearing  on  the  present  crime.  Either  way,  or  if  the  class  is 
left  undefined,  an  incentive  is  created  lor  the  government  officials  who  will  be  de- 
fendants in  legal  actions  by  victims,  to  avoid  liability  by  placing  a  victim-plaintiff 
into  the  "guilty"  class.  That  is,  whenever  there  is  any  potentially  unsavory  aspect 
of  the  victim's  past,  the  government  has  a  reason  to  put  the  victim  herself  on  trial. 
And  even  before  the  litigation  stage,  someone  in  every  prosecutor's  office,  police  sta- 
tion, prison,  court  or  parole  board  will  need  to  be  responsible  for  sorting  out  which 
victims  are  too  "guilty'  to  require  notification,  consultation,  protection  or  restitution. 
Denying  constitutional  protections  based  on  some  degree  oi  badness  is  a  minefield, 
and  completely  unworkable. 

The  President  proposed  that  the  amendment  should  be  self-executing,  requiring 
no  additional  legislation.  This  is  impossible.  There  are  too  many  questions  and  am- 
biguities presented  by  the  subject  matter.  For  example,  just  who  qualifies  as  a  vic- 
tim? In  a  murder,  what  survivors  should  have  to  be  notified:  close  relatives,  not- 
so-close  relatives,  gay  partners,  business  partners?  In  a  toxic  discharge,  is  everybody 
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downstream  or  downwind  a  victim?  In  obscenity,  drug  dealing,  treason,  or  election 
fraud,  isn't  the  entire  public  victimized?  What  form  of  notice  is  adequate?  How  far 
in  advance  of  a  proceeding?  What  to  do  about  full  restitution  if  the  defendant  is  in- 
digent? What  are  the  limits  of  "reasonable"  police  protection:  police  budget  limits, 
the  victims'  own  physical  ability  to  prt)tect  themselves,  or  the  degree  of  likelihood 
of  injury,  and  if  so,  exactly  how  much  likelihood  is  necessary?  To  proceed  without 
implementing  legislation  would  condemn  the  courts,  victims,  and  the  rest  of  the 
criminal  justice  system  to  decades  of  uncertainty  and  litigation. 

Mr.  Schmidt  said  that  the  goal  is  not  to  have  victims'  rights  defeat  defendants' 
rights,  but  just  to  require  "a  balancing  effort  which  is  not  required  under  current 
law."  It  may  not  be  required,  but  it  is  certainly  possible  without  a  constitutional 
amendment.  There  is  nothing  in  the  Constitution  currently  which  prevents  this 
same  balancing  effort  to  be  mandated  by  statute.  Thirty  states  currently  do  this, 
and  apparently  find  the  results  sufficiently  protective  of  victims  to  vitiate  the  need 
for  a  constitutional  amendment. 

White  House  press  secretary  McCurry  said  that  the  costs  of  the  amendment  could 
be  absorbed  within  the  criminal  justice  system  without  undue  burden  on  taxpayers. 
He  added,  however,  that  the  administration  had  no  actual  cost  figures  but  would 
"try  to  check."  We  believe  this  is  the  administration's  soundest  proposal. 

Despite  all  the  serious  potential  practical  problems,  the  debate  has  not  yet  pro- 
gressed beyond  platitudes  of  concern  for  crime  victims.  No  impact  analysis  has  been 
conducted  by  any  of  the  criminal  justice  system  components  which  would  be  af- 
fected, including  police,  prosecutors,  courts,  corrections,  probation  officers  and  public 
defenders.  And  aespite  legislation  on  the  books  mandating  costs  assessments  of 
pending  crime  bills  (18  U.S.C.  4047)  and  unfunded  mandates  forced  by  Congress 
upon  the  states  (the  Unfunded  Mandates  Act  of  1995,  P.L.  104—4),  absolutely  no  cost 
inquiry  has  been  conducted. 

We  note  that  the  experience  in  the  19  states  which  have  adopted  their  own  state 
constitutional  amendments  on  victims  rights  is  of  limited  usefulness  as  a  guide.  Pri- 
marily because  states  have  no  equivalent  of  1983  civil  actions,  or  Bivens  actions, 
to  recover  damages  when  a  constitutional  right  is  violated  by  government  action,  the 
state  constitutional  provisions  so  far  have  been  treated  as  mere  statements  of  prin- 
ciple that  victims  ought  to  be  included  and  consulted  more  by  prosecutors  and 
courts.  A  state  constitution  is  far  easier  to  amend,  and  easier  to  ignore,  than  the 
federal  one. 

Most  importantly,  study  is  needed  immediately,  not  after  the  ratification  process 
has  begun.  Mustering  the  necessary  super  majorities  in  Congress  and  among  the 
state  legislatures  to  ratify  this  amendment  appears  today  to  be  quite  feasible.  Mus- 
tering tne  same  margins  to  vote  later  to  remove  protections  for  victims  from  the 
Constitution,  in  the  event  that  the  amendment  actually  turns  out  to  have  been  a 
terrible  idea,  is  utterly  out  of  the  question. 

I  appreciate  this  opportunity  to  participate  in  this  momentous  debate  on  behalf 
of  NLADA.  I  would  be  happy  to  entertain  any  questions  the  Committee  may  have. 
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Scott  Wallace 

Mangling  the  G)nstitution 

The  folly  of  the  victims' rights  amendment. 

Bob  Doit  ha5  propoted  >  constitutional  amendment  creating  new 
nghts  for  crane  victims,  became,  as  he  says  without  elaboration,  "the 
president  roust  be  on  the  side  of  the  victiins."  Just  this  week.  President 
Ctmton  endorsed  the  idea,  too.  Cnminal  defendants  have  plenty  of 
nghts.  goes  the  reasoning,  so  why  shouldn't  victims.' 

Such  an  amendnient  may  seem  politically  oresisubte.  but  m  faa  there  is 
something  m  it  lor  just  about  everybody  to  object  to.  uicluding  victims. 

Under  the  leading  Senate  measure,  victims  in  every  federal,  state  and 
local  nmsdiction  would  have  the  nght  to  be  uiformed  of  and  be  present 
at  any  suge  of  the  cnmmal  process  at  which  the  defendant  might  be 
present.  They  would  be  entitled  to  object  to  a  negotuted  plea  or  a  re- 
lease from  custody.  They  would  be  guaranteed  a  speedy  tnal  and  a  con- 
clusion free  from  unreasonable  delay:  hill  resuiution  from  the  offender: 
police  protection  against  violence  or  mtimidation  by  the  accused  or  con- 
victed offender,  and — unspoken  but  essential — some  way  of  enforcuig 
ttaoK  nghts. 

In  practice,  though,  how  would  police  feel  about  giving  victims  a  con- 
sututiooal  nght  to  protection  from  hirther  violence  by  thew  accused  at- 
tacker.' Nobody  in  the  nauon  now  has  a  constitutional  nght  to  police  pro- 
tection, and  for  good  reason;  lawsuits.  People  unhappy  with  police 
protectioo  would  sue  to  get  more  of  it.  People  injured  because  there 
wasn  t  enough  of  it  would  sue  for  money  damages. 

Prosecutors'  offices  would  be  ued  in  knots.  They  currently  resolve 
nine  out  of  10  cases  by  plea  agreement.  Lettmg  a  victim  block  a  plea 
agreement  means  a  lengthy  tnal.  and  it  takes  away  a  prosecutor's  best 
tool  for  inducing  cooperauon  agauist  more  senous  cnnunals.  Forang  a 
case  to  a  "speedy'  tnal  before  the  proiecutioo  u  ready  belps  nobody  but 
the  defendant. 

Corrections  officials  wouldn't  know  what  hit  them.  About  5  million 
people  are  under  correctional  control.  1.5  miUioo  of  whom  are  incarcer- 
ated. The  day  this  constitutiooal  amendment  took  effect,  corrections  au- 
thonties  would  have  to  start  identifymg.  tracking  down  and  notifying 
vKtans  of  crimes  that  ought  be  decades  old  every  tune  any  proceedmg 
involving  an  offender  occured.  from  setting  a  release  date  to  deciding 
whether  to  revoke  an  inmate's  television  privileges  or  place  an  electron- 
ic monitoring  bracelet  on  a  parolee's  ankle. 

The  courts  pinicularty  wouW  be  cnppled.  and  not  just  by  bemg 
forced  to  provide  more  trials  faster.  By  grantmg  a  nght  to  a  "final  con- 
clusion free  from  unreasonable  delay'  m  addition  to  a  "speedy  tnal."  the 
amendment  could  open  up  the  possibility  of  a  victims  suing  a  judge  for 
not  wrappuig  up  i  case  fait  enough.  It  would  also  trump  the  exhaustive 
habeas  corpus  sutute  that  Congress  finally  has  passed  to  speed  up  the 
review  of  criminal  convKUons.  reopeiung  worlds  of  ambiguity  about 
whether  any  delay  incurred  u  correcting  a  wrongful  coovictjoa  could 
pouibly  be  "unreasonable* 

And  the  burdens  imposed  on  the  courts  by  givuig  vKtnns  a  constitutioo- 
al nght  to  full  resntiitun  woukl  be  not  only  massive  but  pointless.  More 
than  85  percent  of  all  criminal  defendants  are  mdigent.  with  no  ability  to 
pay  resntutxm.  Yet  courts  still  wouki  be  required  to  hokl  hundreds  of 
thousands  of  hearings  to  detemuoe  who  was  harmed  and  exactly  bow 
much,  and  to  issue  i  preaie.  fair,  but  completely  ii«>ix«  order. 

Moreover,  forang  the  naoon's  probation  officers  to  endlessly  pursue 
unoiUectible  debts  would  take  them  away  from  their  num  job  of  super- 
vomg  defendants  and  ex-uunates.  - 

Perhaps  the  biggest  loeers.  though,  wouU  be  ordinary  Americans. 
Given  the  dram  oo  tJie  tuae  and  resources  of  socaety's  cnme-fightmg  m- 
sotutions,  indudmg  prosecutors.  poUce.  courts  and  probation  officers, 
the  public  actually  would  be  less  safe  with  such  an  amendment  id  force, 
Aod  tfie  amouQi  of  uxjayer  dollars  speat  could  be  suggenng. 


Consider  the  cost  of  identffying.  loeatiog  and  notifying  every  victim  at 
Uk  hundreds  of  routine  suges  of  the  criminal  jusuce  system  where  the 
defendant  is  enuUed  to  be  present — and  then  arrangmg  to  schedule  the 
proceeding  to  fit  the  victim's  availabUity.  Consider  the  complexity  of 
trymg  to  figure  out  just  who  qualifies  as  a  victim  of  crimes  such  as  drug 
deahng.  racketeenng  conspiracy  or  a  toxK  disdiarge  mto  a  nver  by  a 
corporauon.  Add  the  cost  of  the  extra  trials  and  longer  prison  sentences 
when  victims  oppose  plea  agreements  or  release  dates.  Add  to  this  tfie 
cost  of  more  government  lawyers  and  probation  officers,  adjudicating 
the  complaints  of  victims'  whose  nghts  have  been  neglected,  and  the 
damages  ordered  to  be  paid  out  of  public  coffers. 

Oddly  enough,  the  amendment  would  undermine  the  best  assistance 
program  victims  already  have:  the  compeosauon  funds  around  the  coun- 
try that  provide  quick  monetary  help,  counseling  and  support  services  ui 
the  traumauc  aftermath  of  a  violent  crime.  The  cnminai  fines  tfiat  fund 
these  programs  would  dry  up  if  the  Consututioo  requires  restitutioo  to 
be  fully  paid  first. 

In  fact,  the  only  likely  winners  under  the  proposed  constituuonal 
amendment  would  be  trial  lawyers.  When  they  persuade  a  victim  to  sue 
pobce.  prosecutors  and  other  government  agenaes  for  failure  to  give 
victims  the  attention  to  wtiich  they  are  constitutionaily  entitled,  they 
will  pocket  one-third  of  every  judgment.  Righu  without  remedies  are 
meaningless,  and  money  damages  are  the  only  possible  remedy  when 
people  have  been  seriously  injured  because  the  government  violated 
tlieir  constitutional  nghts.  [}amages  could  be  enormous  for  severe  uiju- 
nes  directly  traceable  to  a  failure  of  required  police  protection,  a  failure 
to  Docify  about  a  release  or  acape,  or  a  lack  of  opponumty  to  object  to  a 
plea  or  a  release. 

But  despite  these  fairly  obvious,  and  disastrtms.  practical  ramifica- 
tioos.  the  debate  has  not  yet  progressed  beyond  platitudes  of  concern 
for  crime  victims.  And  despite  legislatioo  on  the  books  mandating  cost 
assessments  of  pending  crime  bills  and  of  unfunded  mandates  Congress 
forces  upon  the  states,  absolutely  no  cost  uiquiry  has  been  conducted. 

In  this  fact-free  campaign  environment,  such  a  politically  appealing 
sop  to  victims  could  pass  Congress  m  a  heartbeat  Congress  shoukl  take 
a  deep  breath,  count  to  Nov.  5.  and  then  deade  dispassionately  whether 
the  measure  menu  more  careful  examination. 

TV  itnUT  u  tptcial  coututi  with  the  Natumai  Ltgai  Aid  ami 
DeferuitT  Auocu/um. 
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Mr.  Hyde.  Thank  you  very  much,  Ms.  Greenlee.  Mr.  Berman,  you 
have  been  well  behaved  today,  so  you  get  to  ask  questions. 

Mr.  Berman.  Today  is  a  limiting  phrase  or  a  descriptive  one? 
[Laughter.] 

Mr.  Hyde.  I  don't  want  to  push  the  envelope,  as  you  say. 

Mr.  Berman.  Thank  you,  Mr.  Chairman.  I  have  a  few  questions. 
First  to  Ms.  Semel,  you  talked  about  one  of  the  concerns  about  this 
proposal  is  that  it  turns  the  accused  into  the  convicted.  But  why 
in  the  context  of  victims'  participation  in  a  plea  bargain,  in  stating 
objections  to  a  potential  plea  bargain  where  the  accused  is  now  in 
the  process  of  pleading  guilty  to  something?  I  could  see  perhaps  at 
a  bail  hearing,  although  I  take  it  the  state  of  the  law  has  changed 
somewhat  in  the  last  several  decades,  and  the  notion  of  the  likeli- 
hood of  appearing  is  no  longer  the  sole  or  critical  criterion  for  de- 
termining bail  levels  or  release  on  bail.  But  why  at  a  plea  bargain 
process  would  you  be  turning  the  accused  into  the  defendant? 

Ms.  Semel.  I  think  first  of  all,  I  was  speaking  somewhat  globally 
with  regard  to  the  pretrial  and  the  trial  processes.  I  do  want  to  re- 
mark that  you  know,  in  about  1991  at  the  Bicentennial  of  the  Bill 
of  Rights,  after  California  had  had  a  victims'  rights  amendment  for 
some  10  years,  the  State  Bar  commissioned  a  study  to  assess  atti- 
tudes toward  the  criminal  justice  system  and  found  that  at  least 
42  percent  of  those  who  responded  believed  the  accused  was  pre- 
sumed to  be  guilty,  and  he  should  have  the  burden  of  proving  his 
innocence. 

In  that  10  years  of  I  think  a  rather  high  visibility  of  the  victims' 
rights  movement,  there  has  been  an  enormous  shift  in  attitude  to- 
ward the  accused.  The  injection  or  the  elevation  of  the  victim  at  the 
pretrial  and  the  trial  stages  I  think  is  highly  problematic  in  terms 
of  the  public's  perception  and  understanding  of  who  the  accused  is. 

With  regard  to  plea  negotiations,  I  think  my  concerns  are  some- 
what more  specific  in  this  way.  We  have  historically  in  this  country 
had  a  public  prosecution  system,  or  certainly  that's  what,  thank 
goodness,  has  evolved;  in  which  private  concerns  have  to  take  a 
backseat  to  the  public  good  and  to  public  justice.  Clearly  what  has 
happened  and  what  can  happen  as  a  result  of  regulatory  changes 
and  statutory  changes,  is  that  prosecutors,  and  they  certainly  do 
this  in  the  State  of  California,  will  weigh,  consider,  and  factor  in 
the  attitudes  and  feelings  of  an  alleged  crime  victim  in  reaching  a 
disposition. 

But  I  assure  you  that  if  the  alleged  victim  has  a  seat  at  the  table 
in  plea  negotiations,  as  a  matter  of  fact  when  the  victim  makes  a 
very  public  objection  to  a  settlement  which  may  be  not  only  in  the 
interest  of  the  accused,  but  in  the  interest  of  the  public  good,  and 
certainly  favored  by  the  prosecutor,  that  the  outcry  and  the  out- 
come will  be  that  a  judge  will  reject  the  negotiated  plea  because 
remember,  again,  I  am  being  very  pragmatic,  these  are  individuals 
who  stand  for  election.  When  publicized  protest  to  a  negotiated 
plea  that  may  be  in  the  best  interests  of  all  is  made  known,  you 
will  see  agreements  that  are  in  everybody's  interests  falling  by  the 
wayside. 

I  am  concerned  because  again,  what  it  does  is  it  substitutes  pri- 
vate justice  for  public  justice  and  public  good. 
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Mr.  Berman.  Let  me  then  just  take  that  issue,  because  I  think 
some  prosecutors  have  expressed  concern  about  the  plea  bargain 
aspect  of  the  proposal.  I  would  perhaps  ask  the  attorney  general 
his  feeling  here.  I  mean  decisions  to  make  plea  bargains  as  I  un- 
derstand it,  come  for  several  different  reasons. 

Mr.  Pine.  Yes. 

Mr.  Berman.  The  nature  of  the  victim  is  factored  into  it,  but  is- 
sues like  the  strength  of  the  evidence,  the  desire  to  get  higher  ups 
in  a  criminal  organization,  to  what  extent  will  the  victim's  ability 
to  articulate  in  the  courtroom  objections  to  the  plea  bargain.  Vic- 
tims and  relatives  of  victims  have  been  articulating  objections  to  a 
potential  plea  bargain  outside  the  courtroom  for  some  time  and 
have  every  right  to  do  so.  But  to  what  extent  will  this  mess  up  the 
ability  to  make  decisions  based  on  strength  of  evidence  or  desires 
to  get  more  serious  crimes  prosecuted? 

Mr.  Pine.  I  don't  see  it  as  a  major  hindrance  in  the  process.  I 
would  distinguish  between  the  right  to  object  or  to  address  the 
court  and  the  right  to  veto  a  potential  disposition.  I  would  not  want 
to  see  that  happen  as  a  result  of  statute  or  constitutional  amend- 
ment. I  still  believe  that  it  is  the  people  of  the  state  versus  the  de- 
fendant. It  is  the  Government  versus  the  defendant.  But  I  do  abso- 
lutely believe  having  said  that,  that  victims  have  every  right  to  ad- 
dress the  court  on  the  impact  of  the  crime,  to  express  their  desire 
as  to  what  they  feel  an  appropriate  disposition  is,  even  when  it  dis- 
agrees with  the  State's  position. 

I  don't  think  that  that  ability  to  articulate  in  our  State  has 
changed  the  way  in  which  we  do  our  job  professionally,  trying  to 
reach  justice  in  each  case.  There  are  many  times  where  a  victim 
articulates  their  views,  where  they  object,  actually  object  to  the 
proposed  disposition.  But  the  bottom  line  is  we'll  take  the  heat  for 
that.  We'll  do  our  job  in  the  way  in  which  we  best  feel  it  should 
be  done,  recognizing  that  they  have  that  right  to  object  and  to  ad- 
dress the  court. 

As  a  practical  matter,  most  of  the  time  victims  are — to  have 
them  involved  informs  them  better,  makes  them  understand  the 
system,  makes  them  feel  more  comfortable  in  the  system,  and  that 
voice  being  heard,  even  if  they  disagree  I  think  is  an  important 
part  of  the  process.  As  a  prosecutor,  I  encourage  it,  even  when  they 
do  disagree. 

So  I  do  not  see  it  as  a  hindrance  to  the  plea  negotiation  process. 
I  don't  see  it  as  a  hindrance  to  getting  a  higher  up  in  a  particular 
kind  of  case  and  going  up  the  ladder.  I  don't  see  it  as  a  hinderance 
to  the  eventual  disposition.  There  may  be  a  judge  who  in  some 
cases  doesn't  want  to  take  the  heat  publicly  and  it  could  affect  that 
outcome,  but  from  my  perspective,  it's  an  important  part  of  the 
process  that  they  object  or  address  the  court.  But  I  would  not  go 
so  far  as  to  give  absolute  veto  power  in  the  private  cause  of  action 
that  my  colleague  here  has  alluded  to. 

I  do  believe  it's  important  as  you  frame  this,  to  keep  in  mind  it 
is  the  State,  the  Government,  the  people  of  the  State  versus  the  de- 
fendant. 

Mr.  Hyde.  The  gentleman's  time  has  expired.  The  gentleman 
from  North  Carolina. 
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Mr.  Coble.  I  thank  the  chairman.  I  thank  you  all  for  being  with 
us  You  may  recall  when  the  first  panel  appeared  before  us,  I 
shared  with  Mrs.  Roper  her  comment  that  many  people  insist  that 
the  Constitution  should  not  be  tinkered  with.  Don't  tinker  with  the 

Constitution.  ,  ,      t.,     o        i    rru-     • 

Mr.  Hyde.  Tamper  was  the  word  used  by  Ms.  Semel.  Ihis  is  a 

tampering. 

Mr.  Coble.  I  thought  she  said  tinker.  t    jj  > 

Mr.  Hyde.  It  was  tamper.  I  paid  particular  attention.  It  didnt 
amend  it,  it  tampered  with  it.  o  ^,    ^ 

Mr.  Coble.  Well  in  any  event,  tamper.  Tamper  or  tinker,  it  that 
view  prevailed,  the  Constitution  would  never  have  been  revisited. 
So  I  have  no  problem  going  back  to  the  Constitution  to  make^ 
think  maybe  the  key  word  might  be  frivolous.  Don't  tamper  with 
the  Constitution  in  a  frivolous  manner. 

But  if  anyone  believes  that  a  double  standard  does  not  apply  in 
this  matter,  he  or  she  has  been  living  under  a  rock  for  the  past  sev- 
eral years.  A  double  standard  applies,  and  I  think  it  applies  to  the 
benefit,  the  luxury,  if  you  will,  of  the  accused  rather  than  the  vic- 
tim I'm  not  going  to  get  emotional  about  this,  but  I  go  back  to  our 
first  panel.  Mrs.  Roper  no  longer  has  the  company  of  her  daughter. 
Or  said  the  lady  from  Ohio,  Mrs.  Christine  Long,  a  victim  of  rape, 
has  been  emotionally  scarred  for  her  entire  life.  My  constituent, 
Mr.  Hodgin,  has  the  company  of  his  two  sons  no  more.  Gone  for- 
ever. So  I  do  get  emotional  about  this  I  think. 

I  think  Mr.  Chairman,  we  can  also  address  this  issue  of  trying 
to  extend  additional  rights  to  victims  that  they  no  longer— that 
they  don't  have  now,  or  they  are  not  assured  of  it,  I  think  we  can 
do  that  without  trampling  upon  the  rights  of  the  accused.  1  dont 
see  that  this  is  all  this  difficult  to  negotiate.  I  think  it  could  be 
done  in  a  rather  evenhanded  way.  .        o  i.      -j 

Now  having  said  all  that,  let  me  ask  you  all  a  question,  bet  aside 
for  the  moment  your  subjectivity,  whether  you  are  opposed  or  sup- 
port what  we're  discussing  today.  Let  us  assume  for  the  sake  ot  a 
discussion  that  there  will  be  an  amendment.  Are  there  particular 
successes  or  failures  in  current  victims'  rights  laws  with  which  you 
all  are  familiar  that  you  would  like  to  call  to  our— or  direct  our  at- 
tention to  the  successes  or  failures?  Start  with  the  gentleman  from 

Rhode  Island.  ,    .  t         u 

Mr.  Pine.  I  think  there  are  particular  successes  that  1  would  mir- 
ror with  a  Federal  constitutional  amendment.  I  alluded  to  it  briefly 
before  I  think  the  right  to  be  heard  at  the  time  of  disposition  or 
sentencing  is  extremely  important.  I  think  even  where  it  doesnt 
change  the  outcome,  it  may  be  a  mandatory  sentence  in  a  particu- 
lar case,  the  right  of  that  victim  or  the  family  of  the  victim  to  be 
heard  is  fundamental  I  think  to  our  process.  It's  missing  from  the 
process,  and  I  think  it's  fundamental  as  human  rights  are  con- 
cerned to  have  that  as  part  of  the  process.  j  ^  j 
My  concern  would  be  as  you  word  and  draft  the  amendment  and 
go  through  that  process  to  be  careful  at  what  stage  the  right  to  be 
present,  informed,  and  heard  begins.  I  think  you  have  to  be  careful 
not  to  involve  that  at  a  preliminary  stage,  an  investigatory  stage, 
or  the  grand  jury  stage  even  necessarily.  But  to  be  informed,  noti- 
fied and  participating  once  that  charge  has  been  brought,  once  the 
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case  is  actually  a  judicial  proceeding  or  public  proceeding,  I  think 
would  be  the  starting  point  when  it  actually  becomes  a  case.  So  I 
would  be  cautious  about  that. 

Ms.  Semel.  May  I  respond  in  this  way  and  suggest  that  to  the 
extent  there  are  legitimate  concerns  that  need  accommodation, 
such  as  the  opposition  to  the  release  on  parole  of  someone  who  has 
been  convicted  and  sentenced,  those  can  be  accomplished  by  statu- 
tory change. 

What  concerns  me  in  the  list  of  entitlements  and  benefits  con- 
tained in  this  proposed  amendment  are  the  unintended  con- 
sequences that  they  may  bring  about.  Groing  back  for  just  a  mo- 
ment to  the  question  that  Congressman  Berman  proposed,  about 
how  would  plea  negotiations  be  affected.  When  you  confer  a  series 
of  rights  such  as  the  right  to  object,  there  must  be  a  remedy  for 
the  violation  of  that  right.  When,  for  example,  an  individual,  al- 
leged victim,  is  dissatisfied  with  the  plea  agreement  and  has  ob- 
jected and  feels  the  objection  has  not  been  heard  and  taken  into 
consideration,  you  will  see  the  attempt  to  exert  the  remedy  by  way 
of  injunctive  relief  and  civil  litigation.  This  simply,  by  the  nature 
of  the  rights  that  you  are  conferring,  both  in  the  general  and  the 
specific,  can  not  be  written  out  of  this  amendment. 

Mr.  Hyde.  The  gentleman's  time  has  expired. 

The  Chair  would  interject  on  this  issue  of  plea  bargaining, 
there's  a  real  dilemma  there.  We  all  are  aware  of  counsel.  State  s 
attorneys  who  all  want  to  make  a  great  record  and  they  plea  bar- 
gain everything  they  can  to  get  a  conviction,  albeit  at  a  very  low 
sentence,  a  low  crime.  I  can  conceive  of  many  victims  never  agree- 
ing to  a  plea  bargain.  This  is  the  most  evil  thing  in  my  life  and 
I  want  this  guy  prosecuted  all  the  way.  But  what  they  may  not 
know  is  the  witnesses  are  lousy,  the  witnesses  aren't  available.  You 
don't  trust  them.  They  have  things  in  their  background  that  if  they 
came  out,  might  destroy  the  case.  So  you  have  competing  values. 
You  have  maybe  the  need  for  a  plea  bargain  to  get  something,  to 
get  a  conviction,  or  maybe  to  get  testimony  against  more  important 
far-reaching  criminals,  which  may  not  be  the  concern  of  the  victim 
at  all.  The  victims  wants  this  person. 

On  the  other  hand,  you  have  the  rights  of  the  victim  being  dealt 
away  in  the  dark  without  the  victim  having  the  slightest  knowl- 
edge, much  less  anything  to  say  about  it.  So  those  two  situations 
need  to  be  reconciled.  We  need  to  give  it  some  thought. 

I  don't  think  a  victim  should  be  able  to  enjoin  or  by  objecting  or 
vetoing  a  plea  bargain.  On  the  other  hand,  there  shoulci  be  some 
objective  review,  and  not  just  in  the  State  attorney's  office.  I  don't 
know,  you're  never  permitted  to  talk  to  the  judge  ex  parte,  but 
maybe  in  a  plea  bargain  situation,  the  prosecutor  ought  to  be  able 
to  maybe  go  into  the  judge  without  defense  counsel  there  and  just 
say  "Judge,  this  is  a  good  agreement."  I  know  how  you  feel,  but  you 
are  selling 

Ms.  Greenlee.  You  certainly  do  know  how  we  feel. 

Mr.  Hyde.  You  are  selling  the  judge  on  the  need  for  the  plea  bar- 
gain that  you  can't  sell  the  victim  on.  Let  defense  counsel  go  in 
there  too,  ex  parte,  but  somebody  with  some  objectivity  has  to  ap- 
prove the  plea  bargain. 

Ms.  Greenlee.  That's  the  judge. 
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Ms.  Semel.  That's  the  judge. 

Mr.  Hyde.  Yes,  but  you  can't  tell — ^you  don't  want  the  judge — you 
don't  want  to  tell  the  judge  your  witness  is  totally  unreliable,  nas 
a  cocaine  habit  that  won't  quit.  You  don't  want  the  other  side  to 
know  that.  But  it's  animating  your  entering  into  the  plea  bargain. 

Ms.  Semel.  I  think  though,  Mr.  Chairman,  just  with  all  due  re- 
spect, the  way  that  discovery  works,  the  reality  is  that  when  we 
reach  that  stage  of  plea  negotiations,  the  recognition  is  that  both 
sides  realize  the  weaknesses  or  perhaps  on  both  sides.  One  of  the 
reasons  there  is  this  willingness  on  the  part  of  the  prosecutor  is 
that  he  or  she  recognizes  the  defense  knows  the  evidentiary  prob- 
lems. 

Mr.  Hyde.  Well  maybe.  Maybe  not  either.  Maybe  not.  There  is 
a  problem.  I  don't  think  the  victim  should  be  able  to  unilaterally 
enjoin,  but  they  ought  to  be  notified  and  have  a  right  to  express 
themselves.  That  much  is  certain,  it  would  seem  to  me  in  that  cir- 
cumstance. 

But  anyway,  we're  not  going  to  go  pell  mell  ahead  and  amend  the 
Constitution.  But  we  are  going  to  look  at  each  of  these  problems. 
I  don't  think  I  share  with  you  the  preemption  that  you  have  for  the 
accused  that  the  whole  Bill  of  Rights  is  written  for  the  accused  to 
protect  the  accused.  I  view  the  victim  as  every  bit  as  important  as 
the  accused,  and  I  think  we  have  denigrated  victimhood,  real 
victimhood  for  a  long  time.  They  need  some  parity  with  the  ac- 
cused. That's  what  we're  about  here.  How  to  fine  tune  that,  so  we 
don't  goof  up  a  system  that's  delicate  to  begin  with. 

But  bringing  the  victims  into  the  courtroom  injects  emotion.  I'd 
almost  be  willing  to  stipulate  to  that  if  counsel  would  eschew  using 
a  motion  in  her  closing  argument.  I  won't  hold  my  breath  for  that. 

Anyway,  Mr.  Reed. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Attorney  General  Pine,  you  have  a  virtually  unique  perspective 
on  these  issues  since  Rhode  Island  does  have  a  constitution  that 
contains  language  affording  victims'  rights.  It  also  has  a  statute 
implementing  those  rights.  I  wonder  if  you  could  just  briefly  outline 
the  situation  in  Rhode  Island,  your  experience  with  it,  and  perhaps 
differences  between  the  Rhode  Island  experience  and  the  Federal 
experience  and  any  other  concerns  you  might  have. 

Mr.  Pine.  I  appreciate  the  question,  because  I  think  that  over  the 
last  decade,  I  think  the  Rhode  Island  experience  has  achieved  a 
good  balance.  I  think  that  it  has  improved  the  system  and  to  a  de- 
gree, improved  the  public's  confidence  in  the  system,  because  it  has 
enhanced  victim  participation. 

Our  constitutional  amendment  frankly  does  not  go  as  far  as  the 
proposed  Federal  amendments  that  I  have  seen.  The  constitutional 
amendment  in  Rhode  Island  as  passed  about  a  decade  ago,  talks 
about  a  victim  of  crime  being  treated  with  dignity,  respect  and  sen- 
sitivity during  all  phases,  entitled  to  receive  financial  compensa- 
tion, which  is  different  from  the  order  of  full  restitution  that  ap- 
pears in  the  Federal  counterpart. 

Also,  our  right  to  participate  in  the  constitutional  framework 
talks  about  before  sentencing  the  victim  shall  have  the  right  to  ad- 
dress the  court  regarding  the  impact,  which  the  perpetrators  con- 
duct had.  I  have  seen  that  expressed  in  a  number  of  ways.  Judges 
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have  sometimes  cautioned  victims  not  to  make  a  recommendation 
as  to  what  they  want  to  see  the  result  be,  but  merely  talk  about 
the  impact  which  the  crime  has  had  on  them  and  on  their  family. 
I  think  that  that  is  working  quite  well.  I  think  that  victims  feel  a 
sense  of  recognition  through  this  constitutional  amendment  and  a 
sense  of  participation  and  respect,  I  hope  so,  I'm  sure  not  100  per- 
cent, but  I  think  it  has  improved  greatly. 

Our  statutory  framework,  which  was  implemented  to  follow  the 
constitutional  principle,  is  kept  I  think  or  particularly  broad.  I 
think  that  the  constitutional  framework  was  designed  to  be  rather 
broad  so  that  a  specific  statute  could  implement  it. 

The  statute  basically  talks  about  the  right  to  be  notified  from  ar- 
raignment on,  at  the  time  of  sentencing,  at  the  time  of  parole  board 
hearings.  We  have  a  constant  continuum  of  information  that  can  be 
provided  to  victims  to  be  notified  about  various  proceedings.  I  think 
that  that  too  is  not  either  overly  burdensome  or  overly  a  hindrance 
to  the  process. 

We  actually  in  my  office,  handle  the  victim  notification.  We  have 
a  staff  of  about  seven  or  eight  individuals  mailing  the  letters,  mak- 
ing the  phone  calls,  doing  the  followup,  as  well  as  accompanying 
victims  to  court.  It's  a  staff  of  seven  or  eight  to  cover  several  thou- 
sand cases.  They  work  hard  and  they  are  over  burdened  to  some 
extent  by  the  workload,  but  they  get  the  job  done.  So  I  don't  see 
the  cost  factor  as  having  been  a  major  one  over  the  last  10  years 
in  our  particular  department.  It  therefore  differs  I  think  in  some 
respect  from  the  Federal  counterpart,  which  I  think  would  involve 
additional  costs  that  have  to  be  considered.  I  would  caution  the 
committee  to  recognize  that. 

Depending  on  when  you  start  the  process,  it's  going  to  involve 
additional  costs  to  law  enforcement,  and  also  the  latter  section 
about  reasonable  conditions  of  confinement  or  release  for  the  ac- 
cused or  convicted  offender,  to  protect  that  victim.  I  think  that  that 
could  have  a  cost  factor  as  well,  which  is  not  present  in  our  struc- 
ture. 

So  I  would  be  careful  to  explore  those  two  phrases  as  I  see  in 
the  draft  version,  to  consider  what  costs  that  might  have  on  law 
enforcement,  police  departments,  parole  boards,  prosecutors,  et 
cetera. 

Mr.  Reed.  Just  a  quick  followup  question.  Supposing  that  a  con- 
stitutional amendment  is  adopted  at  the  Federal  level,  any  con- 
cerns about  the  interrelationship  with  the  existing  Rhode  Island 
structure,  which  is  working  well  by  your  testimony,  I  think  by  my 
experience  too.  I  wonder  if  there's  any  specific  concerns  there  too? 

Mr.  Pine.  I  think  there  could  be.  I  think  for  those  States  that 
have  some  version,  but  not  going  as  far  as  the  Federal  version,  the 
supremacy  issue  would  come  into  play.  I  think  for  those  States  that 
have  nothing,  it  certainly  would  come  into  play. 

I  am  in  favor  of  the  Federal  constitutional  amendment.  I  think 
the  principles  enunciated  are  important  and  should  be  codified.  But 
I  would  be  careful  about  the  wording.  That's  what  I  alluded  to  ear- 
lier. I  think  you  are  hearing  from  various  groups,  certainly  the  Na- 
tional Association  of  Attorneys  General  having  been  involved  in  the 
resolution  process  going  back  over  a  decade,  wants  to  be  involved 
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in  wording  that  everyone  can  live  with  and  wants  to  be  at  the  table 
when  that  occurs. 

Mr.  Reed.  Thank  you,  General.  Thank  you,  Mr.  Chairman. 

Mr.  Hyde.  I  might  say.  General,  that  we  would  eagerly  welcome 
the  work  product  of  the  association.  The  time  is  now. 

Mr.  Pine.  Thank  you.  We  will  work  with  you. 

Mr.  Hyde.  Thank  you. 

Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  We  have  heard  a  lot 
about  the  protections  for  the  defendants.  Those  protections  are 
against  overbearing  Grovernment,  like  the  Grovernment  bringing  a 
subsequent  trial  after  an  acquittal,  requiring  a  speedy  trial,  protec- 
tion against  search  and  seizure.  Those  are  Government  actions. 
They  are  also  things  that  probably  wouldn't  pass  if  you  stuck  them 
on  a  referendum  or  through  the  normal  legislative  process. 

My  policy  is  that  we  shouldn't  amend  the  Constitution  unless  it's 
necessary.  As  I  guess  the  chief  prosecutor  in  your  area,  what  is 
your  office  doing  to  victims  that  need  constitutional  protection  that 
can't  be  fixed  by  statute  or  Executive  order? 

Mr.  Pine.  I  am  not  sure  I  follow. 

Mr.  Scott.  The  problems  that  you  are  trying  to  address  with  a 
constitutional  amendment,  which  of  those  problems  can  not  be  ad- 
dressed by  statute? 

Mr.  Pine.  I  think  that  a  lot  of  them  can  be  addressed  by  specific 
statutes  implementing  what  we  have  in  our  State  as  an  amend- 
ment to  the  constitution. 

What  I  think  is  important  is  to  recognize  the  need  to  have  it 
codified  in  the  Federal  Constitution. 

Mr.  ScoTT.  I  mean  you  kind  of  speaking  in  generalities.  What  is 
your  office  doing  to  victims  that  can  not  be  fixed  by  statute? 

Mr.  Pine.  I  think  a  lot  of  it  can  be  fixed  by  statute  is  my  answer, 
and  has  been. 

Mr.  Scott.  Then  that  would  raise  a  question  as  to  the  need  for 
a  constitutional  amendment. 

Mr.  Pine.  Right.  That  is  what  I  was  trying  to  get  at. 

Mr.  Scott.  If  we  have  a  constitutional  amendment,  would  you 
want  a  provision  in  there  that  there  would  be  no  remedies,  or 
should  the  victims  have  remedies  for  violations  of  the  constitutional 
amendment? 

Mr.  Pine.  I  think  that,  and  again,  I'm  not  speaking  for  the  asso- 
ciation, but  one  of  the  concerns  that  was  raised  and  is  raised  by 
prosecutors,  is  the  nature  of  the  remedy.  Will  there  be  private 
causes  of  actions  for  damages  against  those  who  violate  it. 

Mr.  Scott.  What  kind  of  remedies  would  you  suggest  for  people 
to  enforce  their  constitutional  rights  by  virtue  of  a  constitutional 
amendment  if  this  were  to  pass? 

Mr.  Pine.  I  am  not  sure  what  the  remedy  should  be. 

Mr.  Scott.  Should  there  be  remedies? 

Mr.  Pine.  I'm  not  sure  that  there  should.  I  think 

Mr.  Scott.  Should  there  be  a  provision  that  there  be  no  rem- 
edies? 

Mr.  Pine.  I  think  the  draft  language  that  I  have  seen  is  some- 
thing that  at  least  is  a  starting  point  for  the  discussion,  that  it 
would  not  provide  or  give  rise  to  a  cause  of  action  for  damages,  et 
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cetera,  et  cetera,  against  any  public  officials.  Some  of  the  drafts  I've 
seen 

Mr.  Hyde.  Would  the  gentleman  yield  just  for  a  second?  On  the 
philosophical  question  of  having  a  constitutional  right  that  has  no 
remedy  for  its  derogation,  I  think  that's  really  almost  oxymoronic. 
There  ought  to  be  some  remedy.  Now  maybe  not  a  specific  remedy, 
but  injunction  ought  to  be  available,  injunctive  relief 

We  ought  to  really  think  about  that.  We  don't  want  to  slow  the 
process  of  criminal  justice  up.  But  if  you  have  a  right  that  is  con- 
stitutionally asserted,  that  ought  to  be  enforceable  some  way  or 
other.  We  have  to  figure  that  out.  That's  where  your  association 
could  help  us. 

Mr.  Pine.  That  is  why  I  think  what  you  put  into  the  specific  na- 
ture of  the  rights  that  you  are  giving  victims,  that  the  wording  that 
IS  choosen  is  very  important.  As  beyond  statement  of  principle,  if 
you  are  giving  a  right  to  full  restitution,  where  is  the  remedy  for 
that,  knowing  that 

Mr.  Scott.  Let's  get  to  the  specifics.  Do  you  support  the  constitu- 
tional amendment  as  it  is  presented  before  us? 

Mr.  Pine.  Which  version?  I  have  seen  173,  174. 

Mr.  Scott.  Either  one? 

Mr.  Pine.  I  think  that— let's  get  them  right. 

Mr.  Scott.  Well  let  me  ask  another  question  before  my  time 
ends  up.  Do  you  see  litigation  possible  on  who  a  victim  is  and  who 
is  entitled  to  these  rights? 

Mr.  Pine.  I  think  it  has  to  be  defined  by  State  statute,  as  we've 
done,  to  define  who  is  a  victim. 

Mr.  Scott.  If  you  have  an  insurance  fraud  case,  does  everyone 
who  qualifies  as  a  victim  have  the  right  to  intervene? 

Mr.  Pine.  I  wouldn't  think  necessarily,  no.  I  think  in  our  State 
we  have  defined  it  as  having  suffered  personal  injury  or  property 
injury  to  be  entitled. 

Mr.  Scott.  You  have  had  insurance  fraud,  widespread  insurance 
fraud— well,  do  you  see  the  individual  limitation  in  either  of  these 
versions? 

Mr.  Hyde.  I'll  give  the  gentleman  additional  time,  because  I  took 
some. 

Mr.  Pine.  No.  I  have  not  seen  the  limitation  in  those  versions. 
I  have  seen  it  proposed  in  some  other  draft. 

Mr.  Scott.  If  I  could  just  make  a  comment.  We  all  agree  on  the 
principle  in  the  policy,  but  when  you  put  it  in  a  constitutional 
amendment,  the  idea  that  you  would  have  a  constitutional  amend- 
ment without  a  remedy  really  makes  the  whole  idea  silly.  If  you 
have  a  remedy,  apparently  vou  have  serious  reservations  about 
what  those  remedies  would  be.  You  wouldn't  want  an  injunction 
against  the  plea  agreement.  You  wouldn't  want  to  have  someone 
have  the  right  to  a  hearing  as  to  whether  they  are  a  victim  or  not 
a  victim  and  slow  up  the  process.  How  would  you  ever  enforce  this 
idea? 

It  seems  to  me  that  what  we  are  trying  to  get  to  can  be  gotten 
to  if  your  office  would  do  a  better  job. 

Mr.  Pine.  I  am  saying  that  there  may  in  fact  be  an  appropriate 
remedy  for  egregious  violations  of  the  right.  I  am  saying  that  there 
are  many  situations  in  which  there  are  good  faith  efforts  by  pros- 
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ecutors  and  law  enforcement  to  comply  with  the  particular  man- 
date that  would  not  necessarily  give  rise  to 

Mr.  Scott.  If  you  would  go  ahead  and  notify  the  victims,  if  you 
would  treat  them  other  than  as  a  piece  of  evidence  as  human 
beings,  we  wouldn't  have  this  problem.  We  wouldn't  need  a  con- 
stitutional amendment. 

Mr.  Pine.  I  don't  know  if  it's  just  us.  I  think  it's  the  system.  I 
think  the  problem  for  the  public  is  not  so  much  prosecutors  as  it 
is  the  system  in  general  that  they  lack  confidence  in.  Part  of  that 
lack  of  confidence  comes  from  the  fact  that  it  is  the  defendant  that 
always  seems  to  be  getting  every  benefit  and  the  victim  who  gets 
trampled  on. 

That  is  not  happening  because  of  prosecution  offices.  That's  hap- 
pening because  of  a  very  cold  system  that  doesn't  treat  victims  as 
humans. 

Mr.  Scott.  You  have  not  been  able  to  point  to  anything  that 
couldn't  be  fixed  by  statute.  Here  we  are  considering  a  constitu- 
tional amendment. 

Mr.  Pine.  I  am  saying  that  many  of  the  things  can  be  fixed  by 
statute.  Specific  statutes  dealing  with  victim  notification  can  cer- 
tainly be  implemented.  But  why  not  have  a  principle  in  the  Con- 
stitution recognizing  the  unique  status  of  victims,  and  recognizing 
their  right  to  be  heard. 

Mr.  Hyde.  The  Chair  would  intervene,  that  all  the  rights  of  the 
accused  could  be  fixed  by  statute  too.  But  they  are  in  the  Constitu- 
tion. The  dignity  of  the  status,  the  legal  status,  the  standing  in 
court  of  the  victim  needs  to  be  made  parallel. 

Mr.  Scott.  Mr.  Chairman,  if  I  could  be  given  about  10  more  sec- 
onds. 

Mr.  Hyde.  Sure. 

Mr.  Scott.  The  whole  point  of  these  constitutional  amendments 
protecting  the  defendant  are  that  they  could  not  pass — you  could 
not  pass  a  prohibition  against  double  jeopardy. 

Mr.  Hyde.  You  mean  that  people  wouldn't  vote  for  it? 

Mr.  Scott.  They  would  not  vote — if  you  had  evidence 

Mr.  Hyde.  Well,  in  a  democracy  that's  a  real  problem. 

Mr.  Scott.  If  you  had  newly  discovered  evidence  and  someone 
was  clearly  guilty  in  a  high  profile  case,  double  jeopardy  would  go 
out  the  window  in  a  legislative  vote. 

Mr.  Hyde.  We  have  a  great  double  jeopardy  case  in  Chicago 
where  a  known  syndicate  killer  was  found  not  guilty  by  the  court. 
The  fix  was  in.  That  was  established.  They  reindicted  him  and  he 
pled  double  jeopardy.  They  said  the  first  trial  wasn't  a  trial.  It  was 
a  charade.  That  has  been  upheld  by  the  Supreme  Court.  I  think  it's 
one  of  the  fascinating  nuances  of  double  jeopardy. 

Anyway,  if  you  are 

Mr.  Scott.  My  point  is  that  the  constitutional  amendments — the 
Constitution  protecting  the  defendant  are  things  that  are  unpopu- 
lar, that  in  my  judgment  would  not  be  able  to  be  sustained  in  a 
normal  majority  ruled  democratic  process.  That's  why  they  are  in 
the  Constitution. 

The  things  that  would  protect  the  victims  could  easily  pass  the 
legislative  body,  and  therefore,  do  not  need  the  status  of  a  constitu- 
tional amendment.  That's  the  only  point  I'm  making. 
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Mr.  Pine.  It's  a  philosophical  question  at  its  root,  because  if  you 
believe  that  people  who  intentionally  thrust  themselves  into  the 
criminal  justice  system  by  committing  serious  crimes  of  their  own 
volition  are  afforded  all  these  rights,  why  are  you  not  giving  the 
same  dignity  and  respect  to  those  who  are  innocent  victims  and 
who  are  being  thrust  into  the  system? 

Mr.  Scott.  You  haven't  said  anything  that  the  victims  couldn't 
get  by  statute. 

Mr.  Hyde.  I'd  like  to  say  to  my  friend  from  Virginia  that  I  never 
heard  those  arguments  when  the  ERA  was  being  advanced.  I  al- 
ways felt  that  the  what  the  equal  rights  amendment  would  help 
women  with  was  in  the  Constitution.  We  didn't  need  it.  No  person 
shall  be  deprived  of  life,  liberty  or  property  without  due  process  of 
law.  Nor  shall  any  person  be  deprived  of  equal  protection  of  the 
law.  What  did  the  ERA  do  but  reiterate  that.  But  I  never  heard 
arguments  that  we  don't  amend  the  Constitution  only  when  it's 
necessary  on  that  issue.  But  God,  let's  not  open  that  up. 

Mr.  Becerra.  i 

Mr.  Becerra.  Thank  you,  Mr.  Chairman.  Actually  I've  enjoyed  ' 
listening  and  I'm  glad  I  can  pop  into  the  debate. 

A  quick  comment,  then  I'll  ask  some  questions.  I've  never  known 
the  Constitution  to  be  known  as  a  document  to  defend  the  popular 
and  uphold  those  who  happen  to  be  with  the  public's  mood  at  the 
time  of  a  debate.  The  Constitution,  as  I  think  the  gentleman  from 
Virginia  was  trying  to  point  out,  has  always  been  there  to  try  to 
protect  the  unpopular.  In  this  case,  we're  talking  about  criminal 
law,  the  defendant  or  the  accused.  Certainly  I  think  he  is  correct. 
We  would  never  have  a  chance  to  get  by  any  popular  vote  or  any 
vote  of  any  legislative  body,  an  amendment  or  a  bill,  a  statute, 
which  would  protect  an  accused  far  beyond  what  I  think  the  gen- 
eral public  believes  would  be  sufficient  for  adequate  trials,  which 
unfortunately  is  not  enough  in  most  cases. 

Let  me  ask  a  couple  of  questions.  Attorney  Greneral  Pine,  I  hate 
to  do  this  to  you,  but  it  was  an  intriguing  question.  You  didn't 
quite  give  a  specific  answer.  Are  there  any  particular  items  that 
you'd  like  to  have  in  a  constitutional  amendment  that  you  don't  be- 
lieve can  be  protected  through  a  statute? 

Mr.  Pine.  I  think  the  philosophical  statement  about  the  status 
that  victims  have  in  our  society  is  an  important  one.  I  don't  know 
that  that  can  just  be  covered  by  the  statute. 

From  my  point  of  view,  you  can  implement  as  a  practical  matter 
the  principle  through  a  statute.  But  our  Constitution  is  worded  in 
such  a  way,  the  principles  of  free  speech,  the  principles  of  equal 
protection  are  broadly  stated. 

Mr.  Becerra.  You  are  asking  or  you  are  saying  that  you  believe 
we  should  elevate  a  philosophical  statement  to  the  status  of  con- 
stitutional protection,  because  you  don't  think  we  can  do  it  through 
a  statute. 

It  seems  to  me  a  philosophical  statement  wouldn't  have  any  force 
of  law,  whether  it's  in  statute.  I  guess  it  would  if  it's  in  the  Con- 
stitution. But  why  are  we  trying  to  make  philosophical  statements 
in  the  Bill  of  Rights? 
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Mr.  Pine.  Because  the  Bill  of  Rights  is  a  statement  of  the  philos- 
ophy of  this  country  and  the  protections  that  we  believe  all  Ameri- 
cans should  have.  I  am  simply  saying  that  if  you 

Mr.  Becerra.  I  would  disagree.  I  don't  think  the  philosophy  of 
the  people  of  this  country  is  to  give,  as  the  chairman  may  have 
pointed  out,  someone  who  we  know  is  guilty  a  chance  to  escape 
punishment  because  in  the  first  trial  there  was  by  some  chance,  a 
person  escaped  punishment. 

Mr.  Pine.  I  disagree.  I  mean  the  Framers  put  that  in  for  good 
reason,  because  they  felt  that  it  would  be  better  that  one  innocent 
person  or  one  guilty  person  go  free  than  an  innocent  person  be  con- 
victed. 

Mr.  Becerra.  I  agree.  There  was  good  reason  to  put  that  in.  It 
wasn't  a  philosophical  reason.  It  was  a  good  reason  to  protect  indi- 
viduals and  their  rights. 

Mr.  Pine.  Let  me  try  to  answer  it  in  a  different  way.  I  believe 
that  we  go  a  long  way  to  protecting  the  rights  of  people  accused 
of  serious  crimes.  That  is  embodied  in  our  Constitution.  We  do 
nothing  for  the  rest  of  society,  as  far  as  I'm  concerned,  about  ac- 
cording them  the  respect  and  dignity  in  the  criminal  justice  system 
as  a  matter  of  right  that  they  deserve.  This  would  accord  them  that 
respect  and  dignity  and  participation  as  a  matter  of  right,  as  a 
matter  of  fundamental  right  for  that  vast  majority  of  Americans 
who  are  either  victims  or  potential  victims. 

Mr.  Becerra.  How  would  you  compare  the  right,  if  we  were  to 
have  a  victims'  bill  of  rights  in  our  Constitution,  that  would  say 
that  the  victim  is  entitled  to  see  a  speedy  trial  administered?  How 
would  you  weigh  that  or  balance  that  compared  to  an  accused 
rights  to  a  speedy  and  deliberate  and  full  trial? 

Mr.  Pine.  I  think  courts  could  do  that.  I  think  that  if  there  is 
a  right  to  a  speedy  trial  or  a  resolution  without  delay,  however  it 
is  worded,  and  a  victim  I  think  has  that  right,  I  think  that  a  court 
can  balance  as  it  would  in  any  other  situation,  that  right  versus 
the  defendant's  right.  In  fact,  as  a  practical  matter,  those  who  are 
in  the  system  would  tell  you  that  most  of  the  time  it  is  the  prosecu- 
tion that  is  banging  on  the  door  for  the  trial,  not  the  defense.  Most 
of  the  delay  is  usually  on  the  other  side,  for  I  think  delay  benefits 
the  defendant,  not  the  victim. 

Mr.  Becerra.  Ms.  Semel,  I  think  you  wanted  to  join  in  on  us? 

Ms.  Semel.  Yes.  I  did.  I  wanted  to  remark  that  whether  or  not 
you  express  it  philosophically,  once  you  begin  to  use  words  like  re- 
spect, dignity,  justice,  or  protection  in  a  constitutional  amendment, 
we  get  back  to  the  problem  we  had  initially,  which  is,  what  is  the 
remedy  for  the  violation  of  the  expression  of  those  philosophically 
held  rights.  Pragmatically,  even  if  we  take  the  speedy  trial  exam- 
ple, if  the  alleged  victim  complains  that  the  trial  is  not  proceeding 
expeditiously,  even  to  the  detriment  of  the  prosecutor's  ability  to 
present  and  put  his  case  together,  we  will  see  crime  victims  seek- 
ing injunctive  relief,  seeking  to  force  cases  to  trial  before,  for  exam- 
ple, the  prosecutor  is  ready  to  do  so. 

Again,  with  regard  to  speedy  trial  issues,  we  have  Federal  stat- 
utes providing  for  them.  Certainly  we  have  State  statutes  providing 
for  them,  and  may  be  able  to  weave  into  the  statute  some  appro- 
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priate  consideration  of  the  interests.  We  did  in  the  State  of  CaHfor- 
nia,  certainly,  of  alleged  victims. 

Mr.  Becerra.  Mr.  Chairman,  if  I  can  be  indulged  for  just  one 
last  question. 

Mr.  Hyde.  If  the  gentleman  will  yield  to  me,  I'll  indulge  the  gen- 
tleman. I  do  agree  with  what  Ms.  Semel  just  said.  The  exigencies 
of  a  speedy  trial  could  depend  on  the  volume  of  cases,  the  availabil- 
ity of  the  lawyer  that  you  choose,  who  has  many  other  cases  ahead 
of  him,  more  serious  maybe,  the  need  of  the  defense  counsel  to  get 
paid  before  he  goes  to  trial  is  sometimes  unspoken,  but  a  very  co- 
gent reason  for  getting  a  continuance.  It's  very  hard  to  get  paid 
after  the  conviction  comes  in. 

I  think  some  acknowledgement,  even  constitutional  acknowledge- 
ment of  the  entitlement  to  a  reasonably  speedy  trial,  given  all  the 
circumstances  which  should  be  under  the  control  of  the  court  is  not 
untoward  at  all.  But  it  shouldn't  be  with  no  flexibility  or  wiggle 
room  so  that  cases  have  to  be  dismissed  if  they  are  not  speedily 
heard.  But  there  may  be  good  reasons,  good  and  sufficient  reasons 
why  the  case  can't  go  ahead  today  or  this  week.  But  the  notion  that 
a  reasonably  speedy,  expeditious  trial  is  everybody's  entitlement.  I 
see  nothing  wrong  with  acknowledging  that  in  the  Constitution. 

Mr.  Pine.  I  would  agree  with  that. 

Ms.  Semel.  Mr.  Chairman,  again,  if  the  committee  takes  a  look 
at  the  statutes  in  effect  in  many  States  that  have  taken  this  into 
consideration,  it  will  find  this  again,  that  by  statute,  preference  or 
priority.  For  example,  in  child  abuse  cases  in  the  State  of  Califor- 
nia,the  preference  for  speedy  trials  is  expressed.  I  think  I  would 
strongly  urge  those  kinds  of  statutory  changes — so  that  the  direc- 
tion of  courts  can  be  given  guidance  with  regard  to  which  cases 
take  priority. 

Mr.  Hyde.  I  agree.  It's  like  unfunded  mandates.  Everything  has 
a  priority.  God  help  the  poor  personal  injury  case  that  doesn't  have 
some  urgency  to  it. 

Mr.  Becerra. 

Mr.  Becerra.  Thank  you,  Mr.  Chairman.  Let  me  direct  this  to 
Ms.  Semel  and  to  Ms.  Greenlee.  How  do  you  address  the  concern 
of  those  who  say  that  even  in  States  where  we  have  these  victims' 
bill  of  rights  within  their  constitution  or  even  the  Federal  statutes 
that  we  nave  to  protect  victims,  what  you  find  is  that  you  have 
prosecutors  who  are  very  leery  of  allowing  victims  to  exercise  those 
rights  because  ultimately  they  are  very  concerned  that  if  they  gain 
a  conviction,  the  defendant  might  appeal  on  constitutional  grounds, 
and  say  that  those  statutes  or  State  constitutional  provisions  that 
were  used  to  allow  victims  to  participate,  ultimately  denied  the  de- 
fendant a  fair  trial.  So  on  constitutional  grounds,  the  defendant — 
U.S.  constitutional  grounds,  the  defendant  now  seeks  to  appeal  the 
conviction  and  overturn  it. 

Ms.  Greenlee.  We  have  had  5  years  of  experience  with  our  State 
statutes.  There  has  yet  to  be  any  appeal  along  that  line  taken,  in 
Pennsylvania. 

Mr.  Becerra.  That  isn't  that  we  won't  have  it.  But  give  me  a 
better  argument  than  it  hasn't  happened  yet. 

Ms.  Greenlee.  Well  I  think  5  years  of  experience  would  indicate 
that  that  is  probably  not  going  to  happen,  especially  since 
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Mr.  Scott.  Is  that  the  defendants? 

Ms.  Greenlee.  No.  That  defendants  have  not  made  any  kind  of 
appeal  that  they  were  denied  due  process  for  fair  trial  because  vic- 
tims' rights,  as  embodied  in  our  statutes,  were  upheld. 

Mr.  Becerra.  Actually,  the  gentleman  from  Virginia  brings  up  a 
good  point.  What  if  the  victim  were  to  try  to  appeal? 

Ms.  Greenlee.  Pardon  me? 

Mr.  Becerra.  What  if  the  victim  were  to  later  try  to  appeal, 
claiming  that  there  was  either  coercion  or  intimidation  on  the  part 
of  the  prosecution  to  not  exert  his  or  her  rights  or  wasn't  fully  in- 
formed of  his  or  her  rights,  and  now  seeks  to  appeal  the  conviction? 
I  doubt  that  would  be  the  case. 

Ms.  Greenlee.  There  is  no  such  provision  in  any  statutes  for  the 
victim  to  appeal  the  verdict. 

Mr.  Becerra.  That  gets  back  to  the  whole  issue  of  the  remedy. 
There  is  really  no  clear  remedy  that  can  be  provided. 

But  let  me  focus  on  just  the  defendant  ultimately  appealing.  I 
know  you  are  telling  me  it  has  not  happened,  but  certainly  that's 
not  enough  for  us  to  decide  whether  or  not  we  should  pass  laws  be- 
cause it  yet  hasn't  happened.  What  if  it  should  happen?  How  do 
you  deal  with  that  situation  where  someone  decides  to  appeal  be- 
cause he  or  she  as  a  defendant  claims  that  the  conviction  resulted 
from  the  victim's  participation  and  ultimately  denied  that  defend- 
ant a  fair  trial  until  the  U.S.  Constitution? 

Ms.  Semel.  It  already  has  happened  in  a  sense.  One  can  take  a 
look  I  think  at  the  Norris  case,  which  is  cited  in  the  NACDL's  writ- 
ten testimony,  the  situation  where  victims'  rights  advocates  were 
wearing  buttons  and  expressing  themselves  in  a  highly  emotional 
manner  in  the  course  of  a  trial.  The  court  became  very  concerned 
about  the  influence  and  the  impact  of  that  emotional  and  passion- 
ate expression  on  the  trier  of  fact,  on  the  jury.  Ultimately,  the  con- 
viction had  to  be  reversed. 

But  the  concern  would  be,  and  the  court  was  emphatic  in  its  con- 
cern, about  whether  or  not  that  defendant  in  that  circus  atmos- 
phere received  a  fair  trial.  Consider  Leo  Frank,  who  was  convicted 
as  a  result  of  a  lynch  mob  mentality,  anti-Semitic  mentality  in  At- 
lanta, and  ultimately  was  lynched.  So  we  know  these  things  hap- 
pen. 

If  we  give  the  victim  a  coequal  position  in  the  courtroom,  I  think 
we  may  very  very  well  tie  the  hands  of  judges  to  control  the  pro- 
ceedings in  an  appropriate  fashion  so  that  at  the  inception,  when 
the  focus  is  on,  is  this  accused  person  guilty  of  a  crime  beyond  a 
reasonable  doubt,  the  court  will  not  be  able  to  enforce  the  mecha- 
nism that  will  ensure  at  the  end  of  the  day  that  that  trial  was  fair. 
That  really  is  in  the  interest  of  all  of  us. 

So  I  think  we  have  to  be  very  very  concerned  about  interfering 
with  the  judicial  ability  to  control  the  trial  proceedings  and  ending 
up  in  a  situation  where  a  defendant  can  say  yes  indfeed,  this  was 
a  trial  that  ran  amuck.  We  are  better  off,  again,  with  statutory 
changes  which  give  judges  the  power  to  control  their  proceedings 
in  an  appropriate  manner. 

Mr.  Hyde.  The  gentlelady  from  Texas. 

Ms.  Jackson  Lee.  Mr.  Chairman,  thank  you  very  much.  I  would 
like  to  state  the  obvious,  which  is  that  I  thank  all  of  the  parties 


162 

in  this  panel,  and  I  apologize  for  not  hearing  your  testimony.  There 
are  dual  hearings  going  on,  one  of  which  engages  in  another  sin, 
if  you  will,  is  the  denial  and  elimination  of  affirmative  action. 

But  we  realize  that  in  the  course  of  trying  to  justify  the  rights 
of  citizens,  there  is  a  tension,  the  defense,  the  prosecution,  and  vic- 
tim. Part  of  the  value  of  a  system  of  justice  that  we  have  is  that 
tension  continues  to  pull  either  away  from  each  other  or  it  provides 
the  normal  knocking.  We  hope  that  in  this  process  in  the  hearing 
that  we're  having  todav,  that  we  can  find  the  appropriate  balance. 

I  do  think  it  is  valuable  to  have  the  protections  enunciated  in  the 
Constitution  for  those  who  have  been  accused.  Although  many  of 
us  now  are  maybe  filled  with  apprehension,  because  of  the  enor- 
mous rise  in  crime  that  we  have  had  in  this  century,  it  still  should 
be  recognized  that  the  value  of  the  Constitution  that  we  support 
gives  all  citizens  a  fair  right  to  face  his  or  her  accuser,  but  as  well 
to  be  defended  and  to  be  ensured  to  be  protected  against  unreason- 
able search  and  seizure,  and  of  course  the  right  to  not  incriminate 
one's  self 

At  the  same  time,  I  would  like  to  offer  that  there  are  an  enor- 
mous litany  of  tragedies  and  stories  about  victims.  I  think  the 
Oklahoma  City  scenario  comes  to  mind  because  it's  so  large  with 
respect  to  the  number  of  victims,  and  of  course  the  enormity  of 
their  plight  and  what  they  would  represent  being  in  the  courtroom. 

But  I  would  ask  Ms.  Semel  from  California,  who  represents  those 
who  clearly  are  part  of  upholding  the  Constitution  and  providing 
us  with  our  rights,  how  you  have  interacted  with  the  constitutional 
provision  in  California.  I  know  you  represent  vast  numbers  of  de- 
fense lawyers,  but  because  you  are  personally  in  California,  tell  me 
how  that  works  and  what  you  have  seen  practically  in  the  court- 
room or  what  you  have  heard  practically  in  the  courtroom  as  that 
particular  constitutional  amendment  is  played  out  in  California. 

Ms.  Semel.  I  think  I  said  earlier,  and  I  would  fairly  describe  it 
as  a  sea-change  in  perception,  in  attitude.  I  think  it  is  fair  to  say 
that  the  good  news  is  that  there  is,  and  not  really  I  would  say  as 
a  result  of  constitutional  amendment,  but  as  a  result  of  statutory 
change  and  increased  sensitivity  and  training  of  prosecutors  and 
law  enforcement,  there  is  a  fairly  systematic  relationship  between 
witnesses  and  alleged  victims  in  criminal  cases.  But  I  don't  believe 
this  has  anything  to  do  with  constitutional  amendment.  I  think  it 
has  to  do  with  a  movement,  a  visibility. 

That  ultimately  is  all  to  the  good,  in  the  sense  that  I  venture  to 
say  that  individuals  who  are  victims  and  witnesses  in  California 
feel  a  greater  sense  of  being  informed  and  aware  and  involved  at 
various  stages  of  the  proceedings.  But  I  also  see  some  serious 
downsides.  I  mentioned  earlier  that  I  have  grave  concerns  about 
what  has  happened  to  the  presumption  of  innocence  as  a  result  of 
the  presence  of  victims'  advocacy  groups,  at  bail  hearings,  and  at 
all  stages  of  the  proceedings,  not  just  at  sentencing  when  someone 
has  been  convicted. 

I  think  we  in  California,  and  I  think  about  the  Polly  Klaas  case 
as  an  example,  run  a  grave,  grave  risk  of  convicting  people  before 
they  are  put  on  trial.  So  therefore,  I  am  highly  highly,  skeptical 
and  concerned  about  shifting,  and  undermining,  the  presumption  of 
innocence  and  burden  of  proof  I  think  that  on  a  pragmatic  basis. 
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the  kinds  of  needs  that  victims  have  to  be  treated  sensitively,  to 
be  informed,  and  to  participate  certainly  once  an  individual  has 
been  convicted,  can  be  accommodated  and  accomplished,  and  have 
been  in  California,  by  statute,  without  the  need  for  a  change  in  our 
fundamental  constitutional  rights. 

Ms.  Jackson  Lee.  May  I  have  a  similar,  just  general  response 
from  Ms.  Greenlee?  As  you  are  making  your  response,  if  the  chair- 
man would  indulge  me  to  have  you  make  your  response.  I  empha- 
size the  tension  that  we're  facing  here  between  justifying  or  at 
least  affirming  the  rights  of  victims,  and  as  well,  upholding  the 
constitutional  protections. 

I  hope,  Mr.  Chairman,  as  we  deliberate,  and  earlier  we  were  told 
that  this  is  a  work  in  progress.  I  hope  the  victims  will  help  me  un- 
derstand as  we  move  toward  trying  to  design  something  that  an- 
swers many  of  these  concerns,  to  distinguish  between  a  protest  and 
victims'  presence  who  are  a  part  of  victims'  groups  versus  the  vic- 
tims who  are  particularly  relevant  to  the  case  in  point. 

I  would  have  great  concern  to  masses  of  individuals  not  related 
to  the  proceedings  damaging  the  prosecution's  ability  to  prosecute, 
and  a  defense  ability  to  defend,  so  that  if  we  have  a  guilty  party, 
it  can  be  upheld.  You  know,  I  would  be  very  concerned.  I'm  not 
sure  if  that  is  what  you  have  said.  I  certainly  think  that  it  is  rea- 
sonable to  have  people  advocate  their  positions  globally.  But  when 
you  have  court  proceeding,  I  would  be  very  concerned  that  what 
we're  talking  about  in  terms  of  emphasizing  the  victim.  In  my 
mind,  the  victim  is  the  one  that  is  related  to  the  incident  at  the 
time. 

Ms.  Greenlee,  can  you  tell  me  clearly  how  if  you  have  had  any 
encountering  with  either  constitutional  amendments  or  statutes  on 
the  State  level,  and  how  it  interacts  with  your  defense  perspective. 

Ms.  Greenlee.  Actually,  the  comment  that  ran  through  my  mind 
was  that  California  seems  to  always  be  first  with  all  the  wild  and 
weird  things  that  happen  in  the  world.  We  have  not  seen  in  Phila- 
delphia, and  probably  not  in  the  rest  of  Pennsylvania,  which  is  a 
fairly  rural  State,  any  victim  advocacy  groups  that  have  been  so 
apparent  in  courtrooms  in  terms  of  trying  to  influence  the  actions 
that  go  on  and  to  influence  the  fact  finder. 

We  have  no  prohibition  against  victims  or  victims'  families  being 
in  courtroom  during  trial.  The  only  time  would  be  in  terms  of  the 
exercise  of  judicial  discretion  in  terms  of  sequestration  if  that  were 
called  for  or  requested  and  granted  by  the  court  in  terms  of  any 
witness  to  the  case  who  might  be  requested  to  leave  the  courtroom. 
But  we  have  a  family  of  victims,  always  especially  pronounced 
when  it's  a  matter  that  involves  the  police,  who  usually  ring  the 
courtroom  in  terms  of  trying  to  influence  the  jury  in  a  way  towards 
the  prosecution. 

So  other  than — I  can  only  speak  to  our  experience.  I  don't  know 
of  any  complaints,  serious  complaints  that  I'm  aware  of  that  protec- 
tion of  victims'  rights  is  in  any  way  not  being  seen  to  by  the  broad 
statutes  that  we  have  in  Pennsylvania. 

Ms.  Jackson  Lee.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  Hyde.  Thank  you,  Ms.  Jackson  Lee.  Does  Mr.  Watt  have  any 
questions? 
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Mr.  Watt.  Mr.  Chairman,  I  appreciate  the  offer,  but  I  think  I've 
been  in  and  out,  and  I've  heard  the  testimony.  I  won't  be  redun- 
dant and  ask  any  questions.  I'll  just  look  intently  at  the  witness 
statements.  I  appreciate  the  witnesses  being  here. 

Mr.  Hyde.  Thank  you  very  much.  Well,  this  has  been  an  excel- 
lent panel  really.  You  have  made  a  great  contribution  to  our  under- 
standing of  what  we're  getting  into.  It  has,  as  I  say,  it's  made  a 
great  contribution. 

I  think  the  most  salient  thing  I  heard  was  Mrs.  Roper,  who  said 
that  victims  are  not  going  to  cooperate  any  more  if  they  are  treated 
like  things  and  pieces  of  evidence,  and  not  human  beings  who  are 
the  object  of  the  injustice  of  which  they  complain.  I  think  when 
people  stop  cooperating  with  law  enforcement,  our  whole  justice 
system  collapses. 

So  we  must  look  at  the  victims  with  a  little  more  respect  and  a 
little  more  consideration,  and  understand  that  the  Constitution  and 
the  Bill  of  Rights  belongs  to  them  as  much  as  the  accused,  even 
though  we've  been  more  explicit  heretofore  in  the  Constitution 
about  the  accused  rights.  But  we  the  people,  in  order  to  form  a 
more  perfect  union,  established  justice.  That  means  the  victim,  the 
victim,  who  has  been  assaulted  one  way  or  the  other.  So  they  have 
an  important  role  to  play.  Concededly  we  have  to  be  careful  not  to 
obstruct  justice  by  improvident  and  overweening  language  in  an 
amendment.  But  that  there  should  be  an  amendment  to  equal  vic- 
tims with  the  accused,  I  am  convinced.  How  we  formulate  that  so 
as  to  accomplish  what  we  want  to  accomplish,  nothing  more  but 
nothing  less,  we  all  have  to  think  about  and  work  on.  Your  con- 
tribution has  been  considerable.  Thank  you  very  much. 

The  meeting  is  recessed  until  3,  when  we  have  our  final  witness. 

[Recess.] 

Mr.  Hyde.  The  committee  will  come  to  order.  Our  final  witness 
is  John  Schmidt,  the  Associate  Attorney  General  of  the  United 
States.  He  has  served  in  that  position  since  July  1994.  Before  that, 
he  served  as  the  Clinton  administration's  chief  negotiator  to  the 
Uruguay  Round  world  trade  talks. 

Before  joining  the  administration,  Mr.  Schmidt  was  in  the  pri- 
vate practice  of  law,  and  was  active  in  civic  affairs  in  my  home  city 
of  Chicago,  for  which  Chicago  is  all  the  better. 

I  am  glad  to  have  you  here  today.  We  look  forward  to  your  testi- 
mony on  behalf  of  the  Department  of  Justice. 

STATEMENT  OF  JOHN  R.  SCHMIDT,  ASSOCIATE  ATTORNEY 
GENERAL,  DEPARTMENT  OF  JUSTICE 

Mr.  Schmidt.  Thank  you,  Mr.  Chairman.  I  am  delighted  to  be 
here.  I  first  of  all  want  to  thank  you  for  your  leadership  on  this 
issue.  Thank  you  for  scheduling  this  hearing.  I  particularly  want 
to  thank  you  as  a  personal  matter  for  reconvening  this  afternoon 
so  that  I  could  be  here  personally.  This  is  an  issue  that  a  lot  of  us 
in  the  Justice  Department  have  spent  a  lot  of  time  dealing  with. 
But  it's  something  that  I  have  come  to  believe  very  strongly  in  my- 
self. So  on  this  first  occasion  when  we've  been  able  to  present  the 
views  of  the  administration  since  the  president  announced  his  sup- 
port for  a  victims'  right  constitutional   amendment,   I  had   very 
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much  wanted  to  be  here  myself.  I  appreciate  your  having  accommo- 
dated that  scheduling. 

I'll  be  very  brief.  We've  submitted  a  full  written  statement.  I 
think  that  one  of  the  strengths  of  the  victims'  rights  amendment 
is  that  although  it  is  enormously  important,  it  is  fundamentally 
simple  and  straight  forward.  I  don't  think  it  requires  an  enormous 
amount  of  explanation  or  complicated  discussion  in  order  to  have 
an  understanding  of  what  it  is  that  we  are  attempting  to  achieve. 

As  you  know,  tne  president  announced  his  support  lor  a  victims' 
rights  constitutional  amendment.  He  announced  that  not  only  in 
general  terms,  but  he  identified  specifically  rights  that  he  believed 
should  be  guaranteed  in  that  amendment:  the  right  to  be  notified 
of  court  proceedings,  the  right  to  attend,  the  right  to  be  heard  if 
present  prior  to  a  decision  on  bail  or  on  the  acceptance  of  a  plea 
or  on  sentencing,  a  similar  right  to  receive  notice  and  to  attend  and 
to  be  heard  at  parole  hearings,  the  right  to  restitution  from  the  de- 
fendant, the  right  to  reasonable  protection  against  the  defendant 
during  the  pretrial  period,  the  right  to  be  notified  in  the  event  the 
defendant  is  convicted  and  then  is  ultimately  released  from  jail  or 
escapes,  and  the  right  to  be  notified  of  those  basic  rights. 

The  President  also  identified  what  we  characterized  as  caution- 
ary principles  that  we  thought  were  important  to  be  reflected  in 
the  language  of  an  amendment.  One  was  that  we  not  do  anything 
that  would  interfere  with  our  ability  to  effectively  prosecute  crimi- 
nal cases.  The  second  was  that  we  not  do  something  that  would  ex- 
pose local  governments  or  local  officials  to  monetary  damages.  A 
third  was  that  we  not  do  something  that  could  conceivably  result 
in  the  reversal  of  convictions. 

The  President  did  not  endorse  specific  language.  His  conclusion 
was  that  putting  out  a  competing  text  was  not  the  way  to  go.  But 
he  directed  the  Justice  Department  and  lawyers  from  the  White 
House  Counsel's  Office  to  work  together  with  those  who  have  been 
supportive  of  these  amendments — ^yourself.  Senators  Kyi  and  Fein- 
stein,  advocacy  groups,  others  in  the  Congress — and  seek  to  see  if 
we  could  reach  a  consensus  on  a  precise  form  of  amendment  that 
we  could  all  support  and  go  forward  with. 

I  am  happy  to  say  that,  as  you  know,  those  discussions  have  al- 
ready begun.  We  have  had  some  discussions  with  you  and  members 
of  your  staff,  and  with  Senators  Kyi  and  Feinstein  and  with  mem- 
bers of  their  staff's,  and  with  others  in  the  Congress.  I  think  we 
have  already  begun  to  see  in  the  revised  draftis  that  have  been  cir- 
culated recently  some  reflection  of  some  of  our  comments  and  com- 
ments being  made  by  others. 

I  think  that  all  of  us  who  have  been  in  those  discussions  are  ap- 
proaching it  on  the  basis  that  this  is  a  constitutional  amendment 
that  we  are  drafting.  It  is  something  where  there  should  be  no 
pride  of  authorship.  There  should  be  no  reluctance  to  take  lan- 
guage because  it's  somebody  else's  language.  There  should  be  no  re- 
luctance to  change  things  as  we  go  along  with  this  process. 

This  is  not  an  ordinary  statute  where  we're  going  to  be  able  to 
come  back  in  a  year  or  two  and  change  it.  If  we  go  forward  with 
this  it  will  ultimately  become  part  of  the  Constitution.  So  I  think 
we've  all  approached  it,  and  I  think  everyone  has  to  approach  it  on 
the  basis  tnat  we  have  to  do  everything  possible  to  get  it  right.  I 
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think  in  the  discussions  that  we've  had  so  far  we've  been  optimistic 
that  everyone  is  proceeding  in  that  spirit. 

Let  me  take  just  2  minutes  and  explain  why  I  have  come  to  be- 
lieve we  need  a  victims'  rights  constitutional  amendment.  To  me, 
there  have  always  been  two  questions.  Should  victims  have  these 
rights?  Second,  do  we  need  a  constitutional  amendment  in  order  to 
guarantee  them?  I  think  for  most  people,  the  first  question  is  easier 
than  the  second. 

On  the  first  question,  we're  talking  about  rights  that  I  think 
have  come  to  represent  a  very  broad  consensus  view  in  this  country 
about  rights  that  victims  of  crime  ought  to  have.  That's  a  consen- 
sus that  has  really  been  educated  over  the  recent  decades  by  vic- 
tims and  by  victims'  advocates.  I  think  these  are  rights  that  a  lot 
of  people  are  surprised  to  find  they  are  not  already  guaranteed.  I 
think  when  people  are  victims  of  crime  they  are  really  startled  to 
find  that  the  proceeding,  the  whole  court  process,  might  go  forward 
without  them  ever  knowing  about  it.  I  think  they  are  startled  to 
find  that  someone  who  had  say,  assaulted  them,  could  be  released 
from  prison  without  them  being  told  about  it. 

So  I  think  we're  talking  about  rights  that  reflect  a  broad  consen- 
sus. I  think  that  is  an  important  fact  when  we  talk  about  a  con- 
stitutional amendment.  I  don't  think  we're  talking  about  something 
here  where  we  have  a  51-49  majority  that  might  shift  tomorrow 
with  respect  to  these  rights.  I  think  these  are  basic  rights.  I  think 
there  is  a  broad  consensus  that  they  ought  to  be  respected. 

That  still  leaves  you  with  the  second  question,  which  is  do  we 
need  a  constitutional  amendment  in  order  to  protect  them?  That  is 
inevitably  a  harder  question  because  none  of  us  amends  the  Con- 
stitution lightly.  We  can't  amend  it  lightly.  It's  an  enormously  com- 
plicated process.  We  will  never  do  it  unless  there  is  a  very  compel- 
ling case  that  these  are  fundamental  rights  that  can  only  be 
achieved  through  a  Federal  constitutional  amendment. 

My  own  view  is  that  the  case  for  that,  for  saying  that  only  by 
a  constitutional  amendment  will  we  achieve  these  rights,  is  an  ex- 
tremely compelling  and  persuasive  one.  It  has  to  do  in  apart  with 
the  fact  that  it  is  only  through  a  Federal  constitutional  amendment 
that  we  will  achieve  a  basic  degree  of  consistency  in  the  definition 
of  fundamental  rights  applicable  to  the  whole  range  of  criminal 
proceedings,  Federal  and  State,  throughout  this  country.  Without 
a  Federal  constitutional  amendment,  we  will  inevitably  have  a 
patchwork.  We  will  not  have  a  situation  where  you  can  say  what 
it  seems  to  me  we  ought  to  be  able  to  say:  If  you  assault  somebody 
and  get  arrested,  you  know  you  will  have  certain  basic  rights  as 
a  defendant.  You  ought  to  be  able  to  go  anywhere  in  this  country 
and,  if  you  are  a  victim  of  crime,  know  that  you  will  have  certain 
basic  rights  guaranteed  to  you.  That  is  something  that  can  only  be 
achieved  through  a  Federal  constitutional  amendment.  Only  the 
Federal  Constitution  can  speak  authoritatively  over  the  whole 
range  of  criminal  proceedings,  Federal  and  State. 

There  is  a  further  point.  I  think  even  if  we  could  wave  a  magic 
wand  and  miraculously  pass  an  identical  statute  in  every  State  or 
even  an  identical  State  constitutional  amendment  in  every  State, 
I  think  the  fact  is  that  we  would  not  have  achieved,  and  we  would 
not  achieve,  the  kind  of  recognition  of  these  basic  rights  that  is 
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needed.  I  think  a  major  reason  for  that  is  that  we  have  come  to 
look  to  the  Federal  Constitution  for  the  definition  of  basic  rights  in 
the  criminal  process. 

I  think  this  discussion  would  unquestionably  be  different  and  the 
case  for  a  constitutional  victims'  rights  amendment  would  be  dif- 
ferent if  we  didn't  have  the  sixth  amendment.  If  we  had  not  chosen 
to  define  explicitly  in  the  Federal  Constitution  a  set  of  rights  for 
defendants,  I  think  it  would  be  different.  With  respect  to  the 
States,  if  the  Supreme  Court  had  not  chosen  to  apply  that  specific 
set  of  Federal  rights  to  the  States  through  the  incorporation  doc- 
trine, it  would  be  different.  But  we  have  made  that  choice.  I  think 
it  was  the  right  choice. 

The  result  of  that  is  or  that  we  have  a  set  of  specific  rights  guar- 
anteed to  defendants  in  the  Federal  Constitution.  Unless  and  until 
we  grant  a  similar  explicit  set  of  rights  to  victims  in  the  Federal 
Constitution,  I  think  it's  clear  we  will  not  achieve  the  kind  of  uni- 
versal recognition  of  those  rights  that  we  need.  For  one  thing,  as 
long  as  the  defendants'  rights  are  in  the  Constitution  and  victims' 
rights  are  not,  any  whiff  of  conflict  between  the  two  will  always  be 
resolved  in  favor  of  the  defendants'  rights.  That  in  fact  happens 
today  around  the  country. 

But  even  apart  from  issues  where  there  is  an  actual  conflict,  I 
think  even  when  there  is  no  conflict,  the  fact  is  that  courts  look  to 
the  Federal  Constitution  for  the  definition  of  basic  rights.  We're 
talking  about  literally  hundreds  of  thousands  of  proceedings,  tens 
of  thousands  of  courtrooms,  thousands  of  jurisdictions.  Today  they 
look  to  the  Federal  Constitution,  and  they  find  defendants'  rights. 
They  are  generally  respected.  I  think  the  fact  is  unless  and  until 
they  look  to  the  Federal  Constitution  and  find  a  similar  set  of  guar- 
antees for  victims'  rights  those  victims'  rights  will  not  be  similarly 
respected. 

So  in  the  end,  to  me,  the  two  questions  become  one.  If  you  be- 
lieve victims  have  these  rights,  should  have  these  rights,  I  am  con- 
vinced that  as  a  practical  matter  we  will  never  achieve  their  con- 
sistent nationwide  recognition  unless  we  put  those  rights  into  the 
Federal  Constitution. 

Let  me  stop  with  that.  I  would  be  glad  to  answer  questions.  Let 
me  just  reiterate  that  we  look  forward  to  a  continuing  process  of 
working  with  Members  from  both  sides  of  the  aisle.  This  is  obvi- 
ously something  that  transcends  partisanship.  It  transcends  ordi- 
nary legislative  process.  It's  something  where,  as  I  said  before, 
we're  talking  about  the  Constitution.  I  do  believe  if  we  do  it  right 
we  can  all  leave  a  legacy  that  will  be  important  to  victims  of  crime 
and  future  generations  and  can  be  beneficial  to  the  entire  criminal 
justice  system. 

[The  prepared  statement  of  Mr.  Schmidt  follows:] 

Prepared  Statement  of  John  R.  Schmidt,  Associate  Attorney  General, 
Department  of  Justice 

Mr.  Chairman,  Mr.  Conyers  and  Members  of  the  Committee,  I  appreciate  the  op- 
portunity to  present  the  views  of  the  Administration  on  amending  the  Constitution 
of  the  Unitea  States  to  establish  fundamental  rights  for  victims  of  violent  crime.  I 
particularly  appreciate  your  reconvening  the  Committee  hearing  so  that  I  could  ap- 
pear here  in  person  today. 

I  know  each  of  you  snares  with  the  President  and  the  Attorney  General  a  pro- 
found respect  and  reverence  for  the  Constitution.  Its  creation  was  the  result  of  the 
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genius  of  this  country's  Founders,  and  its  vitality  over  the  last  200  years  is  a  reflec- 
tion not  just  of  that  genius  but  also  of  the  American  spirit.  Thus,  I  think  all  of  us 
should  rightly  begin  any  consideration  of  an  amendment  to  the  Constitution  with 
caution  and  even,  perhaps,  skepticism.  But  we  must  not  forget  that  our  nation's 
Founders  themselves  anticipated  that  for  a  nation  to  survive  and  flourish  it  must 
have  the  ability  to  change  its  charter  through  peaceful,  orderly  processes.  Article  V 
of  the  Constitution  provides  the  methods  by  which  the  Constitution  may  be  amend- 
ed— methods  that  have  been  successfully  used  throughout  our  nation's  history. 

Mr.  Chairman,  as  you  know,  on  June  25,  President  Clinton  announced  his  support 
for  a  Constitutional  amendment  to  protect  the  rights  of  crime  victims.  We  in  the 
Administration  believe  that  such  an  amendment  is  the  only  way  to  safeguard  fully 
the  rights  of  victims  of  crime.  Many  who  oppose  a  victim's  rights  amendment  claim 
that  the  criminal  justice  system  already  adecruately  supports  victims  and  protects 
their  rights,  and  tnat,  to  tne  extent  additional  protections  are  needed,  they  can  be 
provided  by  statute  and  executive  action.  We  disagree:  our  national  experience  is 
that  victims  rights  laws  already  on  the  books  have  proved  inadequate.  We  believe 
an  addition  to  the  Constitution  is  needed  to  open  the  criminal  justice  system  to  vic- 
tims and  to  ensure  the  opportunity  for  their  participation  in  that  system. 

President  Clinton  said  it  best  in  his  statement  of  support  for  the  amendment 
when  he  said: 

When  someone  is  a  victim,  he  or  she  should  be  at  the  center  of  the  crimi- 
nal justice  process,  not  on  the  outside  looking  in.  Participation  in  all  forms 
of  government  is  the  essence  of  democracy. 

I  have  attached  the  full  text  of  the  President's  statement  and  ask  that  it  be  included 
in  the  record  of  this  hearing. 

I  am  here  today  to  explain  fully  why  the  President  and  the  Administration  believe 
that  the  only  way  effectively  to  safeguard  these  rights  is  through  an  amendment 
to  the  Constitution,  and  to  share  witn  you  some  observations  about  the  content  of 
such  an  amendment. 

Although  I  will  address  both  of  these  issues  in  greater  detail  below,  I  want  to 
briefly  summarize  some  of  our  thoughts  here.  When  the  President  initiated  the  Ad- 
ministration's review  of  this  issue,  the  President  wanted  the  answers  to  certain 
tough  questions:  Should  the  rights  of  victims  to  participate  in  the  criminal  justice 
system  be  given  the  same  Constitutional  status  as  the  right  of  criminal  defendants 
to  counsel,  the  right  of  members  of  the  media  to  attena  criminal  trials,  the  right 
of  others  to  demonstrate  before  the  courthouse,  and  the  other  rights  found  in  the 
Constitution?  Is  it  necessary  to  amend  the  Constitution  to  protect  the  interests  of 
crime  victims  or  can  we  achieve  the  same  level  of  protection  through  legislation  or 
regulation?  And,  finally,  would  an  amendment  provide  real  rights  to  victims  that 
could  be  enforced  or  would  it  simply  be  a  symbolic,  but  largely  empty,  gesture?  As 
you  know,  based  on  our  answers  to  these  questions,  the  President  and  Attorney 
General  have  concluded  that  the  right  thing  to  do  is  to  support  an  amendment. 

As  we  go  forward  with  the  process  of  developing  the  text  of  that  amendment,  how- 
ever, I  want  to  encourage  you  to  keep  several  principles  in  mind.  First,  the  amend- 
ment should  clearly  and  unambiguously  set  out  what  specific  rights  it  is  extending 
to  victims  of  crime.  The  President  supports  an  amendment  that  provides  the  rights 
of  victims: 

to  be  told  about  public  court  proceedings  and  to  not  be  excluded  from  them; 

to  make  a  statement  to  the  court,  if  present,  about  bail,  about  sentencing, 
and  about  accepting  a  negotiated  plea; 

to  be  told  about  parole  hearings,  and  to  attend  and  to  speak  if  present; 

to  notice  when  the  defendant  or  convict  escapes  or  is  released; 

to  appropriate  restitution  from  the  defendant; 

to  reasonable  conditions  of  confinement  and  release  to  protect  the  victim 
from  the  defendant;  and 

to  notice  of  these  rights. 
Second,  the  amendment  must  be  carefully  crafled  to  ensure  that  it  does  not  unin- 
tentionally hamper  the  ability  of  criminal  investigators  and  prosecutors  to  do  their 
jobs.  We  should  never  lose  sight  of  the  fact  that  the  very  best  way  that  those  of 
us  in  the  criminal  justice  system  can  serve  victims  of  crime  is  to  bring  the  respon- 
sible criminals  to  justice. 

Third,  an  amendment  protecting  the  rights  of  victims  should  not  deprive  those  ac- 
cused of  crime  of  their  rights.  We  can  have  a  criminal  justice  system  that  both  re- 
spects and  protects  the  victims  of  crime  as  well  as  ensures  that  those  accused  of 
such  crimes  receive  a  fair  trial.  We  cannot  accept  less. 

And  finally,  all  of  this  must  be  done  in  the  context  of  the  Constitution.  We  are 
not  writing  a  statute  to  add  to  the  United  States  Code  that  can  go  on  for  many 
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pages  and  resolve  every  question  of  application.  Each  word  in  an  amendment  takes 
on  great  significance.  In  our  work  together  we  must  choose  the  words  for  this 
amendment  with  great  care. 

THE  NEED  FX)R  A  CONSTITUTIONAL  AMENDMENT 

President  Clinton  and  Attorney  General  Reno  have  longstanding  interests  in  and 
commitments  to  the  strengthening  of  rights  for  crime  victims.  The  President's  in- 
volvement in  this  area  began  with  his  submission  of  victim  compensation  proposals 
while  serving  as  the  Attorney  General  of  Aricansas.  As  Governor  of  Arkansas,  he 
signed  legislation  which  required  notification  of  victims  before  parole  hearings,  es- 
taolished  provisions  for  victim  restitution,  required  hospitals  to  treat  sexual  assault 
victims,  and  guaranteed  the  right  of  victims  to  be  present  in  the  courtroom.  Follow- 
ing his  election  as  President,  this  commitment  continued  through  the  President's 
support  in  the  Violent  Crime  Control  and  Law  Enforcement  Act  of  1994  for  such 
measures  as  the  right  of  violent  crime  victims  to  be  heard  in  sentencing,  payment 
for  testing  of  sexual  assault  victims  for  sexually  transmitted  diseases,  and  "full  faith 
and  credit'  for  protection  orders  in  all  states.  He  also  supported  reforms  to  strength- 
en restitution  for  victims  in  the  1994  Act  and  in  the  recently  enacted  antiterrorism 
legislation. 

Attorney  General  Reno  has  also  long  been  an  advocate  for  treating  victims  with 
respect  and  dignity.  While  serving  as  State  Attorney  in  Dade  County,  Florida,  she 
supported  amending  the  Florida  Constitution  to  incorporate  a  victims'  rights  provi- 
sion. During  her  confirmation  hearings  as  Attorney  General,  it  was  noted  that, 
while  heading  an  office  with  hundreds  of  prosecutors  in  Florida,  she  took  the  time 
personally  to  counsel  and  provide  emotional  support  to  individual  victims  in  her  of- 
fice's cases. 

The  President  and  Attorney  General  have  come  to  support  a  constitutional 
amendment  on  the  basis  of  personal  experience  and  after  very  careful  consideration 
of  whether  such  an  amendment  is  needed.  In  addition,  extensive  review  and  analy- 
sis took  place  within  the  White  House  and  the  Department  of  Justice.  Along  with 
the  President,  we  at  the  Justice  Department,  as  a  result  of  this  study,  reached  sev- 
eral important  conclusions. 

First,  unless  the  Constitution  is  amended  to  reflect  a  commitment  to  the  rights 
of  victims,  there  will  never  be  the  level  playing  field  for  victims  in  our  criminal  jus- 
tice system  to  which  the  President  is  committed.  As  the  President  stated  on  June 
25: 

The  only  way  to  give  victims  equal  and  due  consideration  is  to  amend  the 
Constitution.  For  nearly  20  years  I  have  been  involved  in  the  fight  for  vic- 
tims' rights  since  I  was  attorney  general  in  my  home  state.  .  .  .  Over 
all  those  years,  I  learned  what  every  victim  of  crime  knows  too  well:  As 
long  as  the  rights  of  the  accused  are  protected  but  the  rights  of  victims  are 
not,  time  and  again,  the  victims  will  lose. 

When  a  judge  balances  defendants'  rights  in  the  Federal  Constitution 
against  victims'  rights  in  a  statute  or  a  state  constitution,  the  defendants' 
rights  almost  always  prevail.  That's  just  how  the  law  works  today.  We  want 
to  level  the  playing  field.  .  .  .  When  a  judge  balances  the  rights  of  the 
accused  and  the  rights  of  the  victim,  we  want  the  rights  of  the  victim  to 
get  equal  weight. 

It  is  important  to  note  that  we  are  not  proposing  that  a  victim's  rights  be  given 
more  weignt  than  the  rights  of  an  accused;  we  are  simply  encouraging  you  to  make 
sure  they  are  given  equal  weight.  For  example,  we  have  found  that  judges  across 
the  country  routinely  bar  victims  of  violent  crime  from  attending  the  trials  of  the 
individuals  accused  of  committing  those  crimes  because  of  the  possibility  that  the 
victim  might  be  called  as  a  witness.  If  the  victims  had  a  constitutional  right  to  at- 
tend, those  judges  would  have  to  respect  that  right.  We  would  have  a  level  playing 
field  where  each  interested  party  has  rights  included  in  the  U.S.  Constitution. 

Second,  it  is  clear  that  even  a  coordinated  effort  to  secure  victims'  rights  by  other 
means  inevitably  would  be  fragmentary,  uneven  and  inadequate  for  the  foreseeable 
future.  While  the  victims'  rights  movement  has  sought  legal  reforms  promoting  vic- 
tims' rights  at  the  state  level  for  the  past  two  decades,  few  states  have  passed  laws 
that  effectively  provide  for  the  full  range  of  rights  that  we  think  are  appropriate. 

Even  where  states  have  passed  strong  victims'  rights  statutes  or  ratified  victims' 
rights  Constitutional  amendments,  their  efforts  have  sometimes  been  undermined 
or  nullified  by  judicial  decisions.  Courts  may  believe  that  victims'  rights  under  state 
law  are  inconsistent  with  the  state  constitution.  Even  amending  the  state  constitu- 
tion to  protect  victims'  ri^ts  only  gets  over  one  hurdle,  as  courts  may  hold  that 
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these  rights  are  trumped  by  the  rights  of  the  defendant  under  the  federal  Constitu- 
tion. Thus,  in  a  substantial  class  of  cases,  such  rights  of  victims  as  the  right  to  at- 
tend proceedings  and  the  right  to  address  the  court  concerning  sentencing  have  been 
reduced  to  paper  promises. 

The  President  illustrated  these  points  in  his  June  25  remarks: 

The  wife  of  a  murdered  state  trooper  in  Maryland  is  left  crying  outside 
the  courtroom  for  the  entire  trial  of  ner  husband's  killers,  because  the  de- 
fense subpoenaed  her  as  a  witness  just  to  keep  her  out,  and  never  even 
called  her.  A  rape  victim  in  Florida  isn't  notified  when  her  rapist  is  released 
on  parole.  He  finds  her  and  kills  her. 

Last  year  in  New  Jersey,  Jakiyah  McClain  was  sexually  assaulted  and 
brutally  murdered.  She  had  gone  to  visit  a  friend  and  never  came  home. 
Police  found  her  in  the  closet  of  an  abandoned  apartment;  now,  her  mother 
wants  to  use  a  New  Jersey  law  that  gives  the  murder  victims'  survivors  the 
right  to  address  a  jury  deciding  on  the  death  penalty.  She  wants  the  jury 
to  know  more  about  this  fine  young  girl  than  tne  crime  scene  reports.  She 
wants  them  to  know  that  Jakiyah  was  accepted  into  a  school  for  gifted  chil- 
dren the  day  before  she  died.  But  a  New  Jersey  judge  decided  she  can't  tes- 
tify even  though  the  state  law  gave  her  the  right  to  do  so.  He  ruled  that 
the  defendants  constitutional  right  to  a  fair  trial  required  him  to  strike 
[the]  law  down. 

The  New  Jersey  Supreme  Court,  on  June  28,  struck  down  this  unfair  lower  court 
decision.  But  until  the  federal  Constitution  is  amended,  this  same  tra^c  series  of 
events  will  continue  to  take  place  in  other  states.  And  regardless  of  the  New  Jersey 
Supreme  Court  decision,  for  the  mother  of  Jakiyah  McClain,  there  is  no  second 
chance  to  speak  at  the  sentencing  of  her  daughter's  killer. 

Third,  it  also  became  clear  during  our  review  of  this  issue  that  the  rights  that 
an  amendment  would  secure  for  victims  are  the  same  type  of  rights  that  are  secured 
for  others  elsewhere  in  the  Constitution.  The  rights  wnich  the  President  believes 
should  be  protected  by  a  constitutional  amendment  are  primarily  intended  to  guar- 
antee the  ability  of  victims  to  participate  in  proceedings  related  to  crimes  committed 
against  them.  These  are  the  types  of  rights — the  rights  to  participate  in  our  demo- 
cratic institutions — that  the  Constitution  has  historically  been  amended  to  ensure. 

The  First  Amendment  guarantees  all  Americans  the  opportunity  to  participate  in 
the  political  and  social  discourse  of  the  nation  by  protecting  the  rights  of  free 
speech,  free  press,  peaceable  assembly  and  petition  for  redress  of  grievances.  The 
most  fundamental  participatory  right  in  a  democracy — the  right  to  vote — has  been 
the  subject  of  no  fewer  than  four  constitutional  amendments,  which  have  extended 
that  right  to  all  adults  regardless  of  race,  gender,  financial  means  or  age. 

In  the  criminal  justice  context,  those  accused  of  committing  crimes  have  the  right 
to  be  represented  by  counsel  and  the  right  to  confront  those  witnesses  who  testify 
against  them.  The  public  and  the  community  affected  by  an  offense  are  afTorded  im- 
portant participatory  rights  in  the  criminal  justice  system  through  the  Constitu- 
tion's public  trial  and  jury  trial  guarantees.  It  is  only  the  victims  of  the  crime — 
those  directly  affected  by  the  actions  of  the  accused — who  do  not  have  specific  con- 
stitutional rights  during  a  trial. 

As  the  President  stated: 

Participation  in  all  forms  of  government  is  the  essence  of  democracy.  Vic- 
tims should  be  guaranteed  the  right  to  participate  in  proceedings  related 
to  crimes  committed  against  them.  People  accused  of  crimes  have  explicit 
constitutional  rights.  Ordinary  citizens  have  a  constitutional  right  to  par- 
ticipate in  criminal  trials  by  serving  on  a  jury.  The  press  has  a  constitu- 
tional right  to  attend  trials.  All  of  this  is  as  it  should  oe.  It  is  only  the  vic- 
tims of  crime  who  have  no  constitutional  ri^t  to  participate,  and  that  is 
not  the  way  it  should  be. 

Fourth,  we  concluded  that  the  protection  of  the  rights  of  victims  would  not  only 
be  good  for  victims,  it  would  also  oe  good  for  law  enforcement.  The  successful  op)er- 
ation  of  the  criminal  justice  system  depends  on  the  willingness  of  victims  to  report 
crimes,  cooperate  in  investigations,  and  provide  evidence  at  trial.  If  victims  are 
treated  with  the  respect  they  deserve  and  with  an  acknowledgement  of  their  central 
place  in  any  prosecution,  they  are  likely  to  be  more  active  and  willing  participants 
in  the  process. 

Many  of  the  rights  in  the  various  proposals  before  you  ofTer  specific  benefits  to 
law  enforcement.  If  victims  are  notified  of  proceedings  and  allowed  to  attend,  they 
will  be  better  able  to  detect,  and  inform  the  prosecutor  about,  misrepresentations 
in  testimony  by  the  defendant  and  defense  witnesses.  Allowing  victims  to  be  heard 
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directly  in  pretrial  release  and  sentencing  proceedings  increases  the  likelihood  of 
balanced  and  appropriate  decision-making  by  providing  courts  with  relevant  infor- 
mation and  by  impressing  on  courts  that  there  is  an  actual  human  being  who  is 
being  threatened  by,  or  who  has  been  harmed  by,  the  defendant.  It  will  undoubtedly 
make  those  decisions  more  acceptable  to  the  victims  and  others  as  well.  Notice  of 
release  of  the  defendant  or  offender  enables  the  victim  to  take  precautions  which 
may  prevent  the  commission  of  further  crimes.  Restitution  furthers  penal  interests 
by  impressing  on  the  offender  the  harm  he  has  caused  by  his  criminal  conduct  and 
holding  him  financially  accountable  for  that  harm. 

WHAT  AN  AMENDMENT  SHOULD  LOOK  LIKE 

As  I  stated  earlier  in  my  testimony,  great  care  must  be  taken  in  drafting  an 
amendment  to  ensure  that  we  satisfy  the  goals  of  the  amendment  without  any  ad- 
verse effects  on  other  parts  of  the  criminal  justice  system.  As  the  President  has  put 
it,  "[w]e  want  to  protect  victims,  not  accidentally  help  criminals." 

The  President  nas  made  clear  the  rights  that  he  feels  should  be  included  in  such 
an  amendment  and  has  identified  some  of  the  pitfalls  that  concern  him.  At  this 
point,  rather  than  propose  actual  language,  I  would  like  to  address  central  issues 
relating  to  the  basic  rights  as  originally  identified  in  H.J.  Res.  173  and  also  H.J. 
Res.  174.  I  should  note  that  we  have  already  shared  some  of  our  concerns  with  the 
Chairman,  Senator  Feinstein,  Senator  Kyi  and  others  and  are  heartened  by  the  dis- 
cussions to  date. 

Right  to  Notice  and  Attendance.  The  President  supports  the  right  of  victims  to 
have  notice  of,  and  not  to  be  excluded  from,  public  court  proceedings  relating  to  the 
relevant  case.  This  is,  of  course,  the  most  basic  right  that  should  be  accorded  to  vic- 
tims of  crime  but,  remarkably,  is  too  often  denied  such  victims.  While  our  criminal 
justice  system  treats  criminal  activity  as  an  assault  on  society  at  large,  we  cannot 
ignore  the  fact  that  the  impact  of  those  crimes  on  the  victims  is  often  devastating 
and  is  obviously  greater  than  the  more  diffuse  impact  on  society  as  a  whole.  We  be- 
lieve that  victims  deserve  the  right  to  be  informed  of  and  to  not  be  excluded  from 
attending  public  proceedings  in  which  society  seeks  justice  for  the  harm  visited  upon 
them. 

It  is  important  that  this  right  be  formulated  as  a  right  not  to  be  excluded  from 
proceedings  rather  than  as  a  more  vaguely  worded  attendance  right.  This  would  ac- 
complish the  essential  objective  of  barring  courts  from  excluding  victims  because 
they  might  be  called  as  potential  witnesses  or  for  some  other  reason.  It  would  avoid, 
however,  adverse  effects  on  law  enforcement  which  might  result  from  more  ambigu- 
ous formulations.  Specifically,  a  right  "to  attend"  court  proceedings  could  hinder  suc- 
cessful prosecutions  if  courts  interpreted  such  a  provision  as  requiring  that  criminal 
proceedings  be  delayed  for  purposes  of  victim  attendance.  Likewise,  resource  and 
safety  problems  could  result  from  a  formulation  that  could  be  interpreted  to  require 
the  government  to  transport  victims  to  attend  proceedings. 

We  believe  it  is  also  important  that  this  right  be  defined  as  a  right  to  attend  pub- 
lic court  proceedings.  This  will  ensure  notice  and  attendance  rights  for  victims  in 
the  vast  majority  of  cases.  However,  there  are  extremely  limited  circumstances  in 
which  criminal  proceedings  are  closed  to  the  public  and  in  which  confidentiality  is 
essential.  For  example,  consider  a  proceeding  for  judicial  approval  of  the  release 
from  prison  of  a  cooperating  offender  to  act  as  a  confidential  informant.  If  the  victim 
of  the  oflender's  crime  is  a  member  of  a  rival  crime  gang  or  even  a  friend  of  such 
a  rival  gang  member,  notifying  that  victim  of  the  proceeding  would  jeopardize  the 
contemplated  use  of  the  offender  as  an  informant. 

Right  to  be  Heard.  The  President  supports  the  right  of  victims  to  be  heard  by  the 
trial  court  concerning  the  release  of  the  accused,  his  or  her  sentence  and  acceptance 
of  any  negotiated  plea,  when  the  victim  is  present  at  the  proceedings  relating  to 
those  determinations.  This  right  provides  the  most  basic  form  of  participation  for 
crime  victims.  It  is  important,  however,  that  this  right  is  one  to  be  heard:  it  provides 
a  voice  to  victims  on  tnese  matters,  not  a  veto.  The  Department  of  Justice  also  feels 
it  is  important  that  such  a  provision  be  formulated  as  a  right  for  victims  to  address 
the  trial  court  concerning  these  determinations  if  present  at  the  pertinent  proceed- 
ings. Language  characterizing  allocution  as  a  right  for  victims  wno  are  present  at 
the  proceedings  currently  appears  in  the  sentencing  allocution  right  for  victims  of 
violent  crimes  under  Federal  Rule  of  Criminal  Procedure  32.  Language  of  this  type 
would  prevent  misinterpretations  of  the  allocution  right  as  requiring  the  delay  of 
proceeaings  if  a  victim  is  not  present  or  as  creating  afnrmative  obligations  to  trans- 
port victims  for  allocution  purposes. 

Rights  Relating  to  Parole  Hearings.  The  President  supports  similar  rights  of  no- 
tice, attendance,  and  allocution  for  victims  in  parole  hearings.  Care  should  be  taken 
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in  formulating  these  rights  to  make  it  clear  that  their  scope  of  application  is  parole 
hearings.  Prison  management  and  security  problems  could  result  from  ambiguous 
formulations  that  might  be  interpreted  as  requiring  notice,  attendance,  and  allocu- 
tion rights  in  relation  to  non-parole  prison  disciplinary  proceedings  which  may  have 
some  effect  on  the  date  of  release. 

Right  of  Notice  of  Release.  The  President  also  supports  the  right  of  crime  victims 
to  be  given  notice  of  release  or  escape  from  custody  of  the  accused  or  convicted  of- 
fender. Victims  of  violent  crimes  often  live  in  fear  of  perpetrators  seeking  revenge 
after  their  release.  A  right  to  notice  of  such  release — or  escape — ought  to  be  part 
of  this  Constitutional  amendment,  although  again  we  must  be  mindful  of  possible 
unintended  consequences  on  law  enforcement. 

Right  to  Restitution.  The  President  also  supports  ensuring  victims  the  right  to  ap- 
propriate restitution  from  the  convicted  offender.  We  all  agree  that  an  individual 
convicted  of  a  crime  should  be  held  responsible  for  the  harm  he  has  caused  his  vic- 
tims. Given  the  costs  and  burdens  involved  in  the  victims  bringing  their  own  sepa- 
rate civil  suits,  the  practical  choice  is  usually  between  awarding  restitution  as  part 
of  the  criminal  proceedings  or  not  realistically  providing  the  victim  with  any  possi- 
bility of  receiving  compensation  from  the  offender.  Thus,  restitution  should  be  an 
important  element  of  any  amendment. 

Right  to  Protection  from  the  Defendant.  President  Clinton  believes  an  amendment 
should  include  the  right  of  victims  to  reasonable  protection  through  the  imposition 
of  reasonable  confinement  release  on  the  accused  or  convicted  offender.  We  need  to 
be  careftil  that  broader  formulations  of  victims'  rights  not  amount  to  empty  prom- 
ises or  impose  unreasonable  burdens. 

Right  to  Notice  of  Rights.  People  cannot  exercise  rights  if  they  do  not  know  what 
they  are.  It  is  accordingly  appropriate  and  important,  as  the  President  has  indi- 
cated, to  include  in  a  constitutional  victims'  rights  amendment  a  requirement  that 
victims  be  given  notice  of  the  rights  secured  by  the  amendment. 

Remedies.  As  I  stated  at  the  oeginning  of  my  testimony,  a  crime  victims  amend- 
ment must  be  more  than  a  symbol.  It  must  provide  for  rights  that  are  enforceable. 
Accordingly,  the  President  has  made  it  clear  that  any  amendment  should  be  self- 
executing,  so  as  to  take  effect  as  soon  as  it  is  ratified  without  the  need  for  additional 
legislation.  Thus,  it  must  create  rights  rather  than  simply  empower  Congress  and 
the  states  to  enact  legislation. 

The  rights  contained  in  an  amendment  should  also  be  enforceable  in  the  courts 
just  as  other  constitutional  rights  are  enforced.  These  rights  should  be  enforceable 
through  injunctive  and  declaratory  relief  and  other  appropriate  means  that  Con- 
gress or  the  states  devise. 

However,  the  President  believes  that  a  constitutional  amendment  not  provide  vic- 
tims with  a  cause  of  action  for  damages  against  government  officials  or  entities  re- 
sponsible for  securing  these  rights.  Victims  and  their  advocates  are  not  in  this  for 
money,  but  for  justice.  It  is  also  important  that  the  amendment  not  provide  a  basis 
for  anyone  other  than  the  government  to  challenge  a  conviction  or  a  sentence.  The 
purpose  of  an  amendment  is  to  improve  the  criminal  justice  system  for  those  who 
have  suffered  at  the  hands  of  criminals  and  not  to  provide  new  loopholes  for  crimi- 
nals to  exploit. 

Finally,  some  of  the  proposals  include  the  right  to  a  reasonably  prompt  trial  and 
to  the  timely  conclusion  of  proceedings.  There  is  no  question  that  prolonged  proceed- 
ings often  compound  the  suffering  of  victims.  That  suffering  can  be  greatly  increased 
when  prosecutors  and  others  reiuse  to  explain  the  cause  of  the  delays.  However, 
there  are  times  when  delays  cannot  be  avoided  or  when  such  delays  actually  serve 
the  interests  of  justice  and,  ultimately,  the  victims  in  criminal  proceedings.  For  ex- 
ample, government  attorneys  may  seek  delays  to  ensure  time  for  the  adequate  in- 
vestigation of  the  crimes  or  for  trial  preparation,  to  seek  interlocutory  appeals  of  ad- 
verse pre-trial  rulings,  or  to  try  first  related  charges  brought  against  a  defendant's 
accomplices.  A  particularly  complex  case  such  as  the  World  Trade  Center  bombing 
prosecution  may  require  substantially  more  time  to  investigate  and  prepare  than 
other  cases.  While  such  efforts  might  be  considered  "reasonable"  or  "timely"  under 
these  formulations,  we  are  concerned  that  such  a  provision  not  take  these  basic  law 
enforcement  and  prosecutorial  judgments  away  from  law  enforcement  officials.  As 
I  have  previously  stated,  we  are  open  to  further  discussions  on  the  matter  to  see 
if  there  is  a  formulation  that  alleviates  our  concerns  while  still  granting  meaningful 
rights  to  victims  of  violent  crime. 

Mr.  Chairman,  through  your  personal  efforts  and  those  of  your  counterparts  in 
the  Senate,  we  now  have  an  opportunity  to  establish  a  national  baseline  of  fun- 
damental rights  for  victims  of  violent  crime  through  amendment  of  the  Constitution. 
We  look  forward  to  working  with  you  in  drafting  an  amendment  that  will  realize 
the  rights  of  crime  victims  as  effectively  as  possible,  while  avoiding  any  unintended 
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adverse  effects.  In  addition,  the  Attorney  General  is  particularly  concerned  that 
there  be  adequate  resources  provided  to  States  and  the  federal  Government  to  en- 
sure that  they  can  provide  these  rights  to  victims  in  a  meaningful  way. 

We  stand  at  the  threshold  of  an  nistoric  reform  which  will  correct  and  enrich  our 
fundamental  law  to  the  benefit  of  the  victims  of  crime  and  all  Americans.  With  the 
continued  spirit  of  bipartisan  cooperation  and  serious  purpose  that  has  character- 
ized this  amendment  process,  I  have  no  doubt  that  we  will  succeed.  In  closing,  I 
can  do  no  better  than  to  note  the  President's  final  remarks  in  his  address  on  this 
issue: 

Two  hundred  twenty  years  ago,  our  Founding  Fathers  were  concerned, 
justifiably,  that  government  never  .  .  .  trample  on  the  rights  of  people 
just  because  they  are  accused  of  a  crime.  Today,  it's  time  for  us  to  mmce 
sure  that  while  we  continue  to  protect  the  ri^ts  of  the  accused,  govern- 
ment does  not  trample  on  the  rights  of  the  victims. 

Until  these  rights  are  also  enshrined  in  our  Constitution,  the  people  who 
have  been  hurt  most  by  crime  will  continue  to  be  denied  equal  justice  under 
law.  That's  what  this  country  is  really  all  about — equal  justice  under  law. 
And  crime  victims  deserve  that  as  much  as  any  group  of  citizens  in  the 
United  States  ever  will. 

I  would  be  pleased  to  answer  any  questions  the  Committee  may  have. 

Mr.  Hyde.  Thank  you  very  much,  Mr.  Schmidt.  Your  testimony 
has  been  very  helpful.  Your  staff  has  been  very  helpful  too.  They 
were  over  yesterday  briefing  us  on  your  remarks  and  your  position. 
I  am  confident  that  our  staff  and  minority  staff  and  your  office, 
working  with  outside  organizations  like  the  National  Association  of 
Attorneys  Greneral  and  district  attorneys  who  have  some  input,  we 
can  come  up  with  the  language,  a  formulation  that  isn't  overkill, 
but  raises  to  the  dignity  of  the  Constitution,  the  important  rights 
of  the  victim  and  not  let  them  be  superseded  by  those  of  the  ac- 
cused. 

Mr,  Conyers. 

Mr.  Conyers.  Thank  vou.  Welcome,  Mr.  Assistant  Attorney  Gren- 
eral. I  am  delighted  to  nave  you  here.  Our  staff  has  been  working 
with  your  people.  We'll  keep  our  fingers  crossed. 

I  have  got  questions  that  I  am  going  to  send  you.  Perhaps  we 
will  be  able  to  sit  down  as  this  product  takes  more  definitive  shape. 

Do  you  see  much  difference  between  173  and  174? 

Mr.  Schmidt.  I  think  there  are  some  differences.  As  I  indicated, 
the  President  has  not  endorsed  either  one.  Indeed,  there  are  al- 
ready further  versions  of  the  initial  Kyi  Feinstein  version,  which 
Chairman  Hyde  also  introduced  into  the  House.  So  there  are  some 
differences.  But  rather  than  deal  with  the  differences  between 
those  two,  I  think  what  is  more  important  is  to  try  to  get  to  some- 
thing that  is  better  than  either  one  and  can  achieve  a  degree  of 
consensus  on  the  part  of  everybody  who  is  involved  in  this  process. 

Mr.  Conyers.  Thank  you  very  much. 

Mr.  Hyde.  Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Mr.  Schmidt,  I  am  a  little  confused  as  to  exactly  what  you  want 
done  that  can't  be  done  by  statute.  You  talked  about  a  patchwork. 
A  Federal  statute  would  be  a  consistent  measure.  We  could  do  that 
quickly,  have  it  over  with,  and  not  have  to  fool  with  a  constitu- 
tional amendment  and  all  the  problems  that  would  come  about,  as 
you  are  well  aware. 

Mr.  Schmidt.  Well,  I  don't  think  there's  any  way  a  Federal  stat- 
ute could  deal  with  the  issue  as  it  relates  to  State  criminal  proceed- 
ings, which  is  probably  the  most  serious  issue.  I  wouldn't  want  to 
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claim  the  Federal  system  is  perfect,  but,  if  anything,  it's  a  step 
ahead  of  where  the  States  are. 

Mr.  Scott.  If  you  can  condition  some  sufficient  funding  on  com- 
plying with  the  Federal  statute. 

Mr.  Schmidt.  You  could  conceivably  start  saying  that  Byrne 
money  or  something  will  be  conditional  upon  passing  statutes.  That 
will  never  get  you  consistency.  It  will  get  you  a  somewhat  better 
patchwork  I  would  say. 

Mr.  Scott.  What  are  you  trying  to  get  done  that  can't  be  done 
by  statute? 

Mr.  Schmidt,  Achieve  a  consistent  national  recognition  in  every 
proceeding,  State  and  Federal,  involving  crimes  of  violence  of  cer- 
tain basic  rights  of  victims.  I  don't  think  there's  any  conceivable 
way  a  statute  is  going  to  get  you  there. 

Mr.  Scott.  What  are  you  trying  to  get  done?  What  is  being  done 
now  that  you  want  to  change? 

Mr.  Schmidt.  We  want  to  provide  notice  to  victims  of  court  pro- 
ceedings, which  is  not  done  consistently  around  the  country. 

Mr.  Scott.  Stop  right  there. 

Mr.  Schmidt.  OK. 

Mr.  Scott.  Can  we  do  that  by  statute? 

Mr.  Schmidt.  Not  by  Federal  statute,  no.  There  is  no  way  the 
Federal  Grovernment  could  pass  a  statute  and  mandate  that  States 
give  notice  to  victims  in  criminal  proceedings  around  the  country. 

Prior  to  the  Lopez  decision,  we  might  have  gone  a  long  way  with 
an  expansive  view  of  Federal  commerce  power,  but  even  that 
wouldn't  get  us  all  the  way.  Today  it  wouldn't  get  us  anywhere 
close,  because  there  would  be  a  whole  range  of  State  criminal  pro- 
ceedings that  would  be  beyond  the  reach  of  the  Federal  statute. 

Mr.  Scott.  OK.  You  are  saying  you  can  not  do  that  by  statute? 

Mr.  Schmidt.  Not  by  Federal  statute. 

Mr.  Scott.  OK,  You  mentioned  the  question  of  defendants'  rights 
and  victims'  rights.  If  the  defendants'  rights  are  jeopardized,  we 
need  a  constitutional  amendment  to  even  it  so  the — are  you  sug- 
gesting that  a  constitutional  amendment  would  jeopardize  defend- 
ants' rights  as  they  are  now  in  the  Constitution? 

Mr.  Schmidt.  No.  I  do  not  think  it  would.  I  think  the  only  cir- 
cumstance where  it  would  come  into  play  that  would  affect  defend- 
ants' rights  would  be  in  a  case,  which  I  think  is  rare,  where  there 
is  some  at  least  potential  conflict  between  the  assertion  of  a  vic- 
tim's right  and  the  assertion  of  a  defendant's  right.  If,  in  those  cir- 
cumstances, the  victim's  right  is  put  into  the  Constitution,  then  the 
court  would  be  required  to  balance  those  two  rights. 

Mr.  Scott.  And  jeopardize  a  defendant's  rights? 

Mr.  Schmidt.  In  the  vast  majority  of  circumstances,  I  think  it's 
possible  to  achieve  a  result  that  doesn't  require  any  ultimate  depri- 
vation of  defendant's  rights. 

Mr.  Scott.  OK.  What  kind  of  remedies  would  you  suggest  for 
violation  of  the  constitutional  amendment? 

Mr.  Schmidt.  I  think  the  victims  themselves  need  to  have  the 
right  to  seek  redress  in  court.  They  would  have  an  enforceable 
right  in  the  court  that  is  handling  the  proceeding.  I  think  that  de- 
claratory and  injunctive  relief  would  be  available  under  Federal 
statutes  that  guarantee  constitutional  rights. 
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I  think  the  primary  things  that  we  would  exclude,  that  the  Presi- 
dent said  he  would  exclude,  would  be  monetary  damage  actions, 
which  I  don't  think  we  need  and  I  think  would  be  a  mistake,  and 
we  would  also  exclude  any  ability  to  reverse  convictions,  etc.  But 
the  whole  range  of  nonmonetary  relief  that's  currently  available  for 
violation  of  Federal  civil  rights  would  be  available  for  violation  of 
these  constitutional  rights. 

Mr.  Scott.  Injunction?  So  suppose  you  have  a  plea  bargain  going 
forward  without  notification.  What  happens? 

Mr.  Schmidt.  There  would  be  no  capacity  to  hold  up  the  proceed- 
ing. I  think  that  the  victim,  however,  could  go  into  court  and  assert 
his  or  her  right  to  be  heard.  If  the  court  were  to  refuse  to  allow 
that,  they  would  have  a  right  of  appeal.  I  think  if  a  State  court  sys- 
tem were  to  systematically  refuse  to  give  notice  to  victims  or  they 
didn't  even  hear  about  it  and  they  couldn't  assert  those  rights,  you 
could  go  in  for  declaratory  injunctive  relief. 

Mr.  Scott.  The  victim  could  come  in  and  get  an  injunction  about 
their  participation  level  in  a  pending  case? 

Mr.  Schmidt.  I  think  if  you  took  a  case  where  a  court  was  delib- 
erately refusing  to  allow  a  victim  to  be  heard,  I  think  a  victim 
could  probably  seek  some  sort  of  emergency  relief  to  mandamus  or 
direct  the  judge  to  grant  that  relief. 

I  think  the  more  common  situation  though  in  States  that  have 
had  victims'  rights  amendments  is  some  form  of  more  general  de- 
claratory or  injunctive  relief,  where  if  a  court  system  is  systemati- 
cally refusing  to  give  notice,  they  would  be  directed  to  do  so  in  a 
court  action  brought  by  victims  or  by  victims'  advocates. 

Mr.  Scott.  And  do  you  have  a  definition  of  victim? 

Mr.  Schmidt.  I  think  there  are  definitions  that  exist  under  var- 
ious Federal  statutes.  The  versions  of  the  amendment  in  their  cur- 
rent form  would  leave  the  precise  definition  to  implementing  legis- 
lation, to  the  extent  you  needed  to  go  beyond  the  basic  elements. 

I  think  for  most  purposes  today,  it  is  defined  as  a  person  who  is 
the  subject  of  the  crime,  or  in  the  case  of  murder,  other  family 
members.  But  it  comes  up  in  various  contexts.  There  are  defini- 
tions that  exist. 

Mr.  Scott.  Without  a  definition  in  the  constitutional  amendment 
itself,  you  could  not  limit  its  application  by  statute. 

Mr.  Schmidt.  No.  I  think  the  constitutional  amendment  would  be 
self-enforcing,  to  the  extent  that  the  definition  has  certain  obvious 
characteristics.  But  I  think  that  to  the  extent  Congress  or  the 
States  chose  to  do  so,  they  might  refine  the  definition  of  a  victim 
in  the  implementing  legislation.  I  think  they  might  have  that  ca- 
pacity. 

There  is  an  enforcement  power  comparable  to  what  exists  today 
under  the  14th  amendment  to  implement  the  14th  amendment  that 
would  allow  Congress  in  the  case  of  Federal  crimes  or  the  States 
with  respect  to  State  crimes  to  go  further  in  refining  or  defining 
those  terms. 

Mr.  Hyde.  The  Chair  notes  the  gentleman's  time  has  expired. 
However,  it  would  be  my  suggestion,  Mr.  Scott,  you  have  had  a  se- 
ries of  important  questions,  that  maybe  you  do  what  Mr.  Conyers 
is  going  to  do,  write  Mr.  Schmidt  and  get  some  answers  which  you 
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could  share  with  us.  That  would  be  helpful,  if  you  don't  mind.  Un- 
less you  want  additional  time.  Do  you? 

Mr.  Scott.  Just  one  more  question. 

Mr.  Hyde.  Surely. 

Mr.  Scott.  You  have  suggested  some  reservations  about  the  two 
resolutions  we  have  before  us.  Would  it  be  your  suggestion  that  we 
not  go  forward  until  we  get  this  straight,  resolve  some  of  the  ques- 
tions that  you  have  and  problems  that  you  have  with  the  pending 
legislation  before  us? 

Mr.  Hyde.  If  I  could  intervene.  We  don't  intend  to  go  forward 
until  we  have  exhausted  our  negotiations  with  the  Justice  Depart- 
ment and  with  the  Senators  and  everybody,  because  we  want  a 
product  that  will  sell. 

Well,  you  too,  you're  an  important  player,  Mr.  Scott.  You  are. 

Mr.  Watt. 

Mr.  Watt.  Thank  you,  Mr.  Chairman.  I  understand,  Mr. 
Schmidt,  that  you  and  the  administration  and  some  other  politi- 
cians and  some  members  of  the  public  think  that  this  is  important, 
but  I  am  not  sure  I  understand  why  it's  important  for  us  to  do  it 
at  the  Federal  level  at  this  point. 

There  are  a  number  of  States,  we've  heard  testimony  today,  ap- 
proximately 20  which  have  passed  these  victims'  rights  statutes, 
mostly  fairly  recently.  Some  other  States  are  on  the  verge  of  pass- 
ing them,  such  as  North  Carolina,  I  understand.  Quite  often,  we 
allow  the  States  to  be  the  laboratories  for  determining  whether 
things  work  or  do  not  work,  the  cost,  additional  cost  that  is  engen- 
dered as  a  result  of  having  victims  object  to  plea  bargains  and 
what  have  you,  that  might  result  in  additional  trial  costs,  addi- 
tional necessity  for  judges. 

I  guess  the  question  I'm  asking  is,  why  is  this  absolutely  impera- 
tive right  here  right  now  from  the  Federal — I  mean,  6  months  ago, 
I  hadn't  heard  anything  about  this.  Actually,  I  started  reading 
about  the  President  being  in  support  of  it  about  a  month  ago. 

What  is  it  that  is  impelling  this  urgency  about  amending  the 
Constitution  of  the  United  States? 

Mr.  Schmidt.  Well  I  think  to  a  very  large  extent  the  timing  is 
being  driven  by  the  victims'  advocacy  organizations,  who  have  been 
working  in  this  area  now  for  a  long  while,  and  as  you  say,  have 
been  successful  in  some  States  in  passing  State  constitutional 
amendments.  I  think  some  20  States  have  State  constitutional 
amendments.  Even  more  have  statutes  of  some  sort. 

I  think  one  should  note  that  this  is  totally  nonpartisan,  nonideo- 
logical;  it  cuts  across  every  conceivable  line  in  terms  of  its  political 
spectrum.  There  is  a  whole  network  of  groups  that  advocate  on  be- 
half of  victims'  rights,  ranging  from  Mothers  Against  Drunk  Driv- 
ing to  a  whole  substantial  number  of  groups  that  advocate  on  be- 
half of  victims  of  domestic  violence  and  so  forth.  They  came  to- 
gether really  late  last  year  and  early  this  year  and  concluded  that 
they  had  reached  a  point  in  this  process  where  it  was  clear  that 
the  patchwork,  if  I  can  call  it  that,  of  State  constitutional  amend- 
ments and  statutes  was  not  going  to  get  us  where  they  believe  and 
where  I  believe  we  need  to  go.  That  is  a  reasonable  consistent  rec- 
ognition of  why  now  rather  than  6  months  from  now  or  a  year  from 
now.  You  reach  a  point,  and  people  reach  a  point  in  the  process. 
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where  they  say  we're  not  going  to  get  there  any  other  way,  and 
there's  enough  of  a  critical  mass  of  support  to  think  it's  reaHstic  to 
go  forward. 

Mr.  Watt.  To  my  knowledge  or  to  your  knowledge,  has  any  kind 
of  projection  of  increased  cost  and  increased  burden  on  the  incar- 
ceration system  that  might  be  associated  with  not  letting  people 
out  because  victims  object  to  their  bond  hearings  or  parole  or  has 
anybody  done  any  of  those  kinds  of  projections  to  try  to  figure  out 
what  kind  of  additional  burden  we  are  planning  to  impose  on  the 
system? 

Mr.  Schmidt.  Well,  we  have  at  the  Justice  Department  been  try- 
ing to  look  at  what  the  costs  would  be.  Although  the  costs  that  you 
are  referring  to,  that  somehow  this  amendment  would  result  in 
keeping  people  in  jail  longer  because  victims  object,  I  would  have 
to  say  if  that  actually  happened,  if  victims  being  heard  resulted  in 
different  decisions  as  a  result  of  judges  hearing  what  victims  have 
to  say,  that  would  seem  to  me  to  be  a  cost  that  we  would  want  to 
pay. 

Mr.  Watt.  Well  it  might  and  it  might  not,  I  mean,  you  know,  it 
depends.  But  it  seems  to  me,  we  ought  to  at  least  know  what  the 
monetary  impact  is  before  we  impose  this  additional  cost  on  the 
public.  We  have  some  laboratories  out  there  that  will  allow  us  to 
make  that  kind  of  determination  if  we  were  inclined  to  take  the 
time  to  do  it. 

Let  me  ask  one  more  question.  I  see  my  time  is  up,  Mr.  Chair- 
man. 

Mr.  Hyde.  Surely. 

Mr.  Watt.  Given  all  of  this  urgency,  I  am  just  astonished  that 
the  attorney  general  and  the  administration  haven't  already  issued 
a  set  of  guidelines  to  every  district  attorney  around  the  country, 
that  at  least  guarantees  victims  these  rights  in  the  Federal  courts. 
Has  the  administration  done  any  of  that? 

Mr.  Schmidt.  There  are  Attorney  General  guidelines  for  victim 
rights  and  victim  protection  which  I  think  come  very  close  to  guar- 
anteeing what  is  in  this  Federal  constitutional  amendment  within 
the  Federal  system.  It  would  not  be  precisely  there,  and  indeed 

Mr.  Watt.  So  we  don't  need  this  for  the  Federal? 

Mr.  Schmidt.  Well,  one  of  the  things  we  are  looking  at  currently 
is  whether  we  need  to  strengthen  those  guidelines.  There's  a  Fed- 
eral statute  that  deals  with  victims'  rights  in  the  Federal  system. 
It  guarantees  various  of  these  rights,  but  puts  it  in  terms  of  using 
our  "best  efforts"  to  achieve  them. 

One  of  the  things  we  are  actually  looking  at  is  whether  that  stat- 
ute, independent  of  the  constitutional  amendment  process,  should 
be  strengthened  to  eliminate  the  "best  efforts"  law  gauge  and  say 
flatly  these  rights  shall  be  recognized. 

Mr.  Watt.  But  all  of  a  sudden  all  this  discretion  that  we  said 
that  we  were  giving  to  the  States  and  because  they  were  such  rea- 
sonable people  and  could  exercise  the  level  of  judgment  that  they 
needed  to  exercise,  independent  of  our  directing  them,  we're  going 
to  go  on  the  other  side  of  the  fence  on  that  now? 

Mr.  Schmidt.  Well,  to  the  extent  a  constitutional  amendment  is 
passed,  of  course,  three-quarters  of  the  States  will  have  to  have 
ratified  it.  So  I  do  not  think  it's  a  question  of  directing  the  States, 
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so  much  as  it's  a  matter  of  the  States  and  the  Federal  Government 
through  the  amendment  process  coming  to  the  conclusion  that 
here's  something  that  we  are  all  prepared  to  do. 

Mr.  Watt.  Thank  you,  Mr.  Chairman. 

Mr.  Hyde.  Thank  you,  Mr.  Watt. 

Well,  thank  you,  Mr.  Schmidt.  In  computing  the  additional  cost 
burden  that  this  constitutional  amendment  might  impose  on  our 
structure,  you  might  compare  it  to  the  cost  burden  of  dealing  with 
the  jailhouse  lawyer  suits  that  proliferate  like  a  snowstorm,  and 
the  habeas  appeals  that  are  endless,  et  cetera,  et  cetera.  So  it  costs 
a  lot  to  have  justice.  A  little  justice  for  the  victims  to  offset  some 
of  the  expenditures  for  the  accused  or  the  convicted  doesn't  seem 
to  me  to  be  an  unhealthy  thing. 

In  any  event,  we  thank  you  for  your  testimony.  We'll  continue  to 
work  with  you  and  with  our  colleagues  to  come  up  with  a  formula- 
tion that  as  I  say,  is  precisely  what  we  want.  Thank  you. 

Mr.  Schmidt.  Thank  you. 

Mr.  Hyde.  The  committee  is  adjourned. 

[Whereupon,  at  3:53  p.m.,  the  committee  adjourned.] 
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Material  Submitted  for  the  Hearing 

STATEMENT  OF  SFNATOR  JON  KYL 

VirTTMS'  Rfr.HTS  AMENDMENT 

RFFORE  THE  HOUSE  niDTrTARY  COMMITTEE 

11  .nJLY1996 

1.   Introduction 

I  would  like  to  thank  Chairman  Henry  Hyde  for  holding  this  hearing,  for  his  work  on  this 
issue  and  for  his  strong  testimony  in  April  at  the  Senate  Judiciary  Committee's  heanng  on  the 
victims'  nghts  amendmem.  I  would  also  like  to  thank  Senator  Dianne  Feinstein  for  her  efforts  to 
advance  the  cause  of  victims'  nghts  and  for  her  hard  -  and  very  valuable  -  work  on  the  language 
of  this  amendment. 

n.  Need  to  protect  victims'  rights  --  scales  of  justice  imbalance4 

The  scales  of  justice  imbalanced    The  US  Constitution  grants  those  accused  of  cnme 
many  constitutional  rights    For  example: 

*  the  right  to  a  speedy  trial 

*  the  right  to  a  jury  trial 

*  the  right  to  counsel 

■*  the  right  against  self-incrimination 

*  the  right  to  be  free  from  unreasonable  searches  and  seizures 

*  the  right  to  subpoena  witnesses 

*  the  right  to  confront  witnesses,  and 

*  the  right  to  due  process  under  the  law. 

The  Constitution,  however,  guarantees  no  rights  to  cnme  victims    Victims  have 
■*  No  right  to  be  present 

*  No  right  to  be  informed  of  hearings 

*  No  right  to  be  heard  at  sentencing  or  at  a  parole  hearing 

*  No  right  to  insist  on  reasonable  conditions  of  release  to  protect  the  victim 

*  No  right  to  restitution 

»  No  right  to  challenge  unending  delays  in  the  disposition  of  their  case 

*  No  right  to  be  told  if  their  attacker  escapes 

This  lack  of  rights  for  crime  victims  has  caused  many  victims  and  their  families  to  suffer 
twice,  once  at  the  hands  of  the  cnminal,  and  again  at  the  hands  of  our  justice  system 

Victims  and  their  families  are  often  treated  as  inconveniences,  ignored  throughout  the 
trial  proceedings. 
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m.  Pollard  case 

Consider  the  case  of  Patricia  Pollard  —  a  woman  from  my  home  state  of  Anzona 

In  July  of  1974,  on  a  road  just  outside  of  Flagstaff,  Arizona,  Patncia  Pollard  was  silenced 
—  first  by  an  attacker,  and  then  by  the  judicial  system. 

Eric  Mageary  used  the  jagged  edge  of  a  ripped  beer  can  to  inflict  deep  slash  wounds  in 
her  body  He  broke  her  ribs  and  her  jaw.  He  choked  her  into  unconsciousness  and  left  her  for 
dead  by  the  side  of  the  road 

Patricia  survived  Mageary  was  convicted  and  sent  to  prison  Ten  years  short  of  serving 
his  minimum  sentence,  he  was  paroled. 

No  notice  was  given  to  Patricia    If  given  the  opportunity,  Patricia  would  have  wanted  to 
tell  the  judge  about  the  crime,  about  how  dangerous  Mageary  was,  and  how  a  long  pnson 
sentence  was  needed  to  protect  the  community  from  this  vicious  criminal    But  the  law  gave 
Patricia  no  right  to  be  heard,  and  society  paid  for  its  silencing  of  her  Mageary's  parole  was  soon 
revoked  for  serious  narcotics  violations,  and  he  was  back  in  prison 

In  1990,  the  people  of  Arizona  amended  their  state  constitution  to  add  a  Victims'  Bill  of 
Rights,  which  established  the  right  of  victims  to  be  informed,  present,  and  heard  at  every  critical 
stage  in  their  case 

Incredibly,  in  1993,  in  direct  violation  of  Patricia's  new  constitutional  rights,  the  parole 
board  voted  to  release  Mageary  —  again  without  hearing  from  Patricia 

But  this  time  there  was  a  remedy  for  this  injustice    An  action  was  filed  to  stop  the 
release  and  force  the  board  to  hold  another  hearing  in  which  Patricia's  rights  would  be  protected 
The  Arizona  Court  of  Appeals  acted  swiftly  and  stopped  the  release    The  second  time  around, 
after  the  board  took  the  time  to  hear  directly  about  the  horrible  nature  of  the  crime,  they  voted 
for  public  safety  and  for  Patricia,  and  kept  Mageary  behind  bars.  Without  constitutional  rights 
for  Patricia,  the  safety  of  the  community  would  have  been  jeopardized  again 

Constitutional  rights  restored  Patricia's  voice    Not  all  Americans  have  these  rights,  and 
even  those  that  exist  are  not  protected  by  the  supreme  law  of  the  land,  the  US  Constitution. 
That  is  why  we  have  introduced  a  Victims'  Bill  of  Rights  to  the  U.S  Constitution  to  extend  to 
victims  throughout  the  country  a  threshold  of  basic  fairness.  Victims  must  be  given  a  voice  -- 
not  a  veto,  but  a  real  opportunity  to  stand  and  speak  for  justice  and  the  law-abiding  in  our 
communities 


rV.  Intent  of  constitutional  amendment 

The  cr;m;«a/ justice  system  is  —  as  the  name  implies  —  focused  on  the  criminal,  not  the 
victim    The  system  is  set  up  to  bend  over  backwards  for  the  defendant    The  system  is  governed 
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by  the  notion  that  it  is  better  to  let  9  guilty  people  go  free  rather  than  imprisoning  1  innocent 
person 

But  when  it  comes  to  victims,  the  system  looks  the  other  way 

The  intent  of  the  victims'  rights  amendment  is  to  right  the  balance  —  to  ensure  that  we 
have  a  new  definition  of  justice  .  .  .  one  that  includes  the  victim. 

State  constitutional  amendments  and  federal  statutes  to  protect  the  rights  of  victims  are 
not  enough  Until  victims'  are  protected  by  the  United  States  Constitution,  the  rights  of  victims 
will  be  subordinate  to  the  rights  of  the  defendant 


V.  Victims  need  rights  in  the  federal  constitution 

(A)  If  the  reform  is  to  be  meaningful,  it  must  be  in  the  U.S.  Constitution 

Some  may  say,  "I'm  all  for  victims'  rights  but  they  don't  need  to  be  in  the  US 
Constitution    The  Constitution  is  too  hard  to  change    All  we  need  to  do  is  pass  some  good 
statutes  to  make  sure  that  victims  are  treated  fairly  " 

But  statutes  have  not  worked  to  restore  balance  and  fairness  for  victims    The  history  of 
our  country  teaches  us  that  constitutional  protections  are  needed  to  protect  the  basic  rights  of  the 
people 

Who  would  be  comfortable  now  if  the  right  to  free  speech,  or  a  free  press,  or  to  peaceably 
assemble,  or  any  of  our  other  rights  were  subject  to  the  whims  of  changing  legislative  or  court 
majorities? 

When  the  rights  to  vote  were  extended  to  all  regardless  of  race,  and  to  women,  were  they 
simply  put  into  a  statute? 

Who  would  dare  stand  before  a  crowd  of  people  anywhere  in  our  country  and  say  that  a 
defendant's  rights  to  a  lawyer,  a  speedy  public  trial,  due  process,  to  be  informed  of  the  charges, 
to  confront  witnesses,  to  remain  silent,  or  any  of  the  other  constitutional  protections  are 
important,  but  don't  need  to  be  in  the  Constitution'' 

Such  a  position  would  be  rightly  subject  to  ridicule    Yet  that  is  precisely  what  critics  of 
the  Victims'  Bill  of  Rights  would  tell  crime  victims.  Victims  of  crime  will  never  be  treated  fairly 
by  a  system  that  permits  the  defendant's  constitutional  rights  always  to  trump  the  protections 
given  to  victims    Such  a  system  forever  would  make  victims  second-class  citizens.  It  is 
precisely  because  the  Constitution  is  hard  to  change  that  basic  rights  for  victims  need  to  be 
protected  in  it 

Our  criminal  justice  system  needs  the  kind  of  fundamental  reform  that  can  only  be 
accomplished  through  changes  in  our  ftindamental  law  —  the  Constitution 
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(B)  When  a  conflict  occurs,  the  defendant  wins 

Consider  the  following  two  examples: 

1.  State  ex  reL  Romley  v.  Superior  Court,  836  P.2d  445,  453  (1992)  (Arizona):  the  defendant 
was  charged  after  allegedly  knifing  her  husband  in  a  fight.  The  defendant  then  moved  to  require 
disclosure  of  the  victim's  medical  records    Although  the  court  agreed  that  the  victim  is  entitled 
to  refuse  such  a  request  under  Arizona's  Victims'  Bill  of  Rights,  it  stated  that  such  a  refusal  may 
nevertheless  violate  the  defendant's  due  process  right  to  a  fundamentally  fair  trial    The  court 
held  that  when  the  defendant's  constitutional  right  to  due  process  conflicts  with  the  Victim's  Bill 
of  Rights,  the  due  process  is  the  superior  right,  and  the  due  process  clause  of  the  US 
Constitution  prevails  over  the  provision  in  the  state  Constitution 


2.  Johnson  v.  Texas  Department  of  CriminalJustice,  910  F.Supp.  1208  (W.D.  Texas,  1995), 

on  appeal  to  the  Fifth  Circuit,  in  which  the  district  court  found  that  victims'  "protest"  letters  in 
parole  proceedings  were  precluded  by  the  equal  protection  clause  of  the  14th  amendment 


Consider  also  the  treatment  of  victims  in  the  following  cases: 

3.  Florida  Juvenile  Court  (1995):  Two  individuals  were  sentenced  for  crimes  concerning  the 
murder  of  a  1 5-year-old  child    The  defendants  were  part  of  a  gang  of  youths  who  beat  and  shot 
the  victim  to  death    In  spite  of  the  notoriety  which  the  case  received  in  the  community  and  the 
presence  of  Florida  statutes  to  the  contrary,  the  parents  of  the  murdered  child  were  not  notified 
about  and  did  not  attend  the  sentencing  of  two  of  the  defendants  involved  in  their  son's  murder 


4i  People  vs.  Castaway  (Colorado):  In  this  recent  murder  case,  the  victim's  mother  was 
subpoenaed  and  effectively  kept  out  of  the  courtroom  due  to  a  sequestration  order    She  was 
never  called  to  testify    The  prosecutors  never  once  asked  that  she  be  permitted  to  stay  in  the 
courtroom. 


VI.  Cost 

The  experience  in  Arizona  is  that  the  costs  are  modest.  For  example,  the  cost  of  mailing 
notices  to  victims  of  various  proceedings  was  less  per  year  than  the  cost  of  one  entry-level 
prosecutor 

Surely  this  is  not  to  high  a  price  to  ensure  basic  justice  for  crime  victims 
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Vn.  Text 

Before  the  amendment  was  introduced,  the  text  was  redrafted  many  times    In  April, 
Senator  Feinstein  and  I  —  and  Chairman  Hyde  ~  introduced  the  amendment,  knowing  that  the 
language  would  need  to  be  continue  to  be  reworked    In  the  last  few  months.  Senator  Feinstein 
and  I  have  worked  closely  with  such  diverse  scholars  as  Professors  Larry  Tribe  and  Paul  Cassell 

We  have  also  worked  with  the  Department  of  Justice,  law  enforcement,  the  major 
victims'  rights  groups    And  we  have  worked  with  Senator  Hatch  and,  of  course.  Chairman  Hyde 

The  introduced  version  —  and  the  most  recent  draft  —  contain  the  nghts  that  we  believe 
victims  should  have 

The  right  to  be  informed  of  the  proceedings 

The  nght  to  be  heard 

The  right  to  be  notified  of  the  offender's  release  or  escape 

The  right  to  a  final  disposition  free  from  unreasonable  delay 

The  right  to  full  restitution 

The  right  to  reasonable  conditions  of  confinement  or  release  to  protect  the  victim  from 
violence  or  intimidation 

And  the  right  of  victims  to  be  notified  of  their  rights 


The  language  describing  these  rights  has  changed  —  and  I  continue  to  welcome 
suggestions  on  ways  to  improve  the  language    But  it  is  clear  that  these  rights  are  necessary 
They  are  the  core  of  the  amendment.  I  believe  that  we  are  close  to  a  version  that  can  be  voted  on 
by  the  House  and  Senate 

The  present  language  for  each  of  these  clauses  is  as  follows 

•  Informed:  "To  be  informed  of  and  not  to  be  excluded  from  any  proceeding  involving  a 
release  from  custody  or  any  public  proceeding  in  which  those  rights  are  extended  to  the 
accused  or  convicted  offender  " 

•  Heard:  "To  be  given  the  opportunity  to  be  heard  if  present,  or  to  submit  a  statement,  at 
any  proceeding  involving  a  release  from  custody  or  sentencing,  including  the  right  to  be 
heard  regarding  a  previously  negotiated  plea" 

•  Notified  of  release  or  escape:   "To  be  informed  of  any  release  or  escape" 
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•  Timely  disposition:   "To  a  final  disposition  free  from  unreasonable  ciela>" 

•  Restitution:   "To  an  order  of  full  restitution  from  the  convicted  offender" 

•  Protection:   "To  reasonable  conditions  of  confinement  or  release  for  the  accused  or 
convicted  offender" 

•  Notice:   "To  notice  of  their  rights" 

Again,  I  would  like  to  thank  Chairman  Henry  Hyde  for  holding  these  hearings  and 
allowing  me  to  testify 
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Honorable  Joseph  Anderson 

Honorable  Richard  J    Arcara  {201iM5-2!?' 

Honorable  Richard  H   Bane> 

Honorable  Thomas  R  Bren 

Honorable  Monon  A   Brody  FACSIMILE 

Honorable  Charles  R   Butler,  Jr 

Honorable  J    Phil  Gilben  (201iM5-66:s 

Honorable  George  P   Kazen 

Honorable  David  D   Noce 

Honorable  Gerald  E   Rosen 

Honorable  Stephen  V   Wilson 

Honorable  Maryanne  Trump  Barry 
Chair 

Julv  17,  1996 


Honorable  Henr.  J.  Hyde 

Chairman 

Committee  on  the  Judiciary 

United  Slates  House  of  Representatives 

2138  Raybum  House  Office  Building 

Washington.  D.C.  20515 

Re:  Victims  of  Crime  Constitutional  Amendment 

Dear  Chairman  Hyde: 

Enclosed  is  a  letter  I  sent  yesterday  to  Senator  Joseph  R.  Biden.  Jr.  in  response  to  his 
request  for  the  views  of  the  Committee  on  Criminal  Law  of  the  Judicial  Conference  of  the  United 
States  regarding  the  proposed  "Victims  of  Crime  Constitutional  Amendment."  The  letter 
specifically  comments  upon  S.J.  Res.  52.  However,  in  view  of  the  similarities  between  that 
proposal  and  the  two  versions  of  this  amendment  introduced  by  you  earlier  this  year, 
H.J.  Res.  173  and  H.J.  Res.  174,  it  appeared  that  many  of  our  comments  might  be  of  use  to  you 
and  the  members  of  the  House  Judiciary  Committee,  as  well. 

While  the  Conference  has  taken  no  position  on  this  amendment,  there  are  several  aspects 
of  these  proposals  that  the  Committee  encourages  Congress  to  carefully  review  prior  to  any  final 
action.  As  our  letter  sets  forth,  the  most  careful  review  is  essential  because,  as  a  modification  to 
the  nation's  fundamental  criminal  law,  the  amendment  has  potential  implications  of  a  substantial 
magnitude. 
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If  you  have  any  questions  regarding  the  matters  discussed  in  the  enclosed  lener.  please  do 
not  hesitate  to  contact  me.  I  may  be  reached  at  201/645-2133.  If  you  prefer,  please  have  your 
staff  contact  Dan  Cunningham.  Legislative  Counsel  at  the  Administrative  Office  of  the  L.S 
Courts    Dan  mav  be  reached  at  202/273-1 120. 


Sincerely, 


Mary  arm 
United  S 


rump  Barr>' 
s  District  Judge 


T^^\^ 


Chair,  Committee  on  Criminal  Law 


Enclosure 


Honorable  Carlos  J.  Moorhead  Honorable  John  Conyers.  Jr. 

Honorable  F.  James  Sensenbrenner,  Jr.  Honorable  Patricia  Schroeder 

Honorable  Bill  McCollum  Honorable  Barney  Frank 

Honorable  Geroge  W.  Gekas  Honorable  Charles  E.  Schumer 

Honorable  Howard  Coble  Honorable  Howard  L.  Berman 

Honorable  Lamar  S.  Smith  Honorable  Rick  Boucher 

Honorable  Steven  Schiff  Honorable  John  Bryant 

Honorable  Elton  Gallegly  Honorable  Jack  Reed 

Honorable  Charles  T.  Canady  Honorable  Jerrold  Nadler 

Honorable  Bob  Inglis  Honorable  Robert  C.  Scott 

Honorable  Bob  Goodlatte  Honorable  Melvin  L.  Wan 

Honorable  Stephen  E.  Buyer  Honorable  Xavier  Becerra 

Honorable  Martin  R.  Hoke  Honorable  Zoe  Lofgren 

Honorable  Sonny  Bono  Honorable  Sheila  Jackson  Lee 

Honorable  Fred  Heineman  Honorable  Maxine  Waters 
Honorable  Ed  Bryant 
Honorable  Steve  Chabot 
Honorable  Michael  Patrick  Flanagan 
Honorable  Bob  Barr 
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Richard  R  Baocy 
Thomu  R.  Brrtl 
Morton  A.  Brody 
Charles  R.  Buller.  Jr. 
J  Phil  Gilbert 
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Oavid  D  Nooc 
Gerald  E.  Roacn 
Stephen  V  Wilion 
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Honorable  Marytnnc  Trump  Barry 
Chair 


Honorable  Joseph  R  Biden,  Jr. 

Ranking  Member 

Committee  on  the  Judiciary 

Umted  States  Senate 

SD-148  Dirksen  Senate  Office  Building 

Washington,  DC    20510 


July  16,  1996 


Re:  S.  J.  Res.  52.  the  Victims  of  Crime  Constitutional  Amendment 


Dear  Senator  Biden 


You  have  expressed  interest  in  the  views  of  the  Committee  on  Criminal  Law  of  the 
Judicial  Conference  of  the  United  States  regarding  S.  J.  Res  52,  the  proposed  "Victims  of  Crime 
Constitutional  Amendment  "  As  Chair  of  the  Committee,  I  write  to  thank  you  for  the  opportunity 
to  comment  upon  this  proposal. 

We  in  the  judiciary  recognize  that  the  weighty  decision  to  amend  the  Constitution  is  a 
policy  matter  of  surpassing  importance  which  must  be  made  by  Congress  and  the  states  alone 
Article  V  of  our  Constitution  makes  no  provision  for  the  federal  courts  in  this  endeavor 
However,  federal  judges  do  have  a  unique  perspective  that  stems  from  the  application  of  the 
nation's  laws  in  our  courtrooms  every  day    It  is  our  hope  that  the  observations  we  offer  here  will 
be  of  use  to  you  and  the  other  members  of  the  Senate  Judiciary  Committee  as  you  consider  the 
proposed  amendment. 


While  the  Conference  has  taken  no  position  on  S.  J.  Res.  52,  there  are  several  aspects  of 
the  amendment  that  the  Cominittee  encourages  Congress  to  carefiJly  review  prior  to  any  final 
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action  The  most  careful  review  is  essential  because,  as  a  modification  to  the  nation  s  fundamental 
criminal  law,  the  amendment  has  potential  implications  of  a  substantial  magnitude 

If  enacted,  the  amendment  would  represent  a  significant  change  in  our  cnminal  justice 
system,  literally  re-aligning  the  interests  of  defendants  and  victims,  as  well  as  the  process  bv  which 
cnminal  cases  are  adjudicated  Unlike  the  nghts  and  protections  afforded  to  citizens  under  the 
Constitution,  which  were  largely  pan  of  the  fabric  of  the  law  well-known  and  understood  by  the 
Founding  Fathers,  many  of  the  concepts  embodied  in  this  amendment  are  wholly  untned  and 
untested,  at  least  in  the  federal  system,  and  will  inevitably  take  years,  if  not  decades,  to  evolve 
into  a  settled  body  of  law  and  judicial  administration    Indeed,  it  is  partly  this  uncertainty  that 
motivates  us  to  urge  Congress  to  consider,  at  least  initially,  promulgating  these  nghts  statutorily, 
as  discussed  below 

Although  some  ambiguity  in  an  amendment  such  as  this  is  most  probably  unavoidable,  this 
proposed  amendment  contains  a  significant  number  of  provisions  that  raise  flindamental  issues  of 
interpretation  that  will  be  extremely  difficult  for  both  federal  and  state  courts    A  few  examples, 
essentially  by  way  of  questions,  will  illustrate  the  point. 

While  the  amendment  confers  upon  a  "victim"  a  host  of  rights  and  protections,  it  provides 
no  definition  for  the  term  "victim  "  If  a  defendant  is  charged  with  distributing  crack  cocaine  in  a 
housing  project,  are  all  residents  "victims?"  If  the  crime  is  public  comiption,  are  all  citizens 
"victims';*"  In  the  case  of  a  corporate  polluter  guilty  of  discharging  toxic  chemicals  into  the  air  in 
a  large  metropolitan  city,  who  constitutes  a  "victim'^"  In  the  case  of  a  murder,  does  "victim" 
include  an  aunt  of  the  deceased?  Would  it  include  the  deceased's  life  insurance  company?  It  is 
imponant  to  note  that  this  issue  is  not  merely  rhetorical,  as  the  amendment  provides  Congress  and 
the  states  with  the  authority  to  define  any  cnme  as  coming  within  its  terms    Additionally,  the 
current  wordmg  of  the  amendment  automatically  includes  a  "crime  of  violence"  but  does  not 
define  that  term,  which  has  more  than  one  meaning  under  federal  law 

Since  the  amendment,  by  its  own  terms,  applies  "throughout  the  criminal,  military,  and 
juvenile  justice  processes,"  does  the  victim's  right  "to  be  informed  of  and  given  the  opportunity  to 
be  present  at  every  proceeding  in  which  those  rights  are  extended  to  the  accused  or  convicted 
oflfender"  apply  to  prison  administrative  disciplinary  proceedings  concerning  the  revocation  of  an 
inmate's  outdoor  exercise  privileges?  If  the  victim  resides  far  fi^om  the  forum  in  which  the  case  is 
heard,  what  is  a  court's  obligation  to  coordinate  its  hearing  schedule  with  the  victim's  availability? 
Indeed,  if  the  victim  has  a  constitutional  right  to  be  present  at  each  such  proceeding,  what 
obligation  has  the  govemmenf  to  provide  transportation  to  an  indigent  victim? 

Is  the  victim's  "right  to  object  to  a  previously  negotiated  plea"  binding  upon  the  court?  Is 
it  merely  advisory? 
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How  can  courts  enforce  the  victim's  right  to  a  speedy  tnaP  Under  the  current  Speedy 
Trial  Act,  18  U  S  C  §§  3161  -  3174,  an  unwarranted  delay  can  result  in  dismissal  of  the  charges 
If  this  amendment  is  adopted,  and  a  fliture  tnal  is  not  speedy,  what  relief  would  the  victim 
receive^  A  new  trial''  An  intenm  appeal?  Could  a  victim  file  a  motion  to  enjoin  further  evidence 
gathenng  and  force  the  tnal  to  begin?  Would  this  mean  forcing  prosecutors  to  begin  trying  cases 
before  they  have  completed  their  investigations'? 

Does  a  victim's  right  to  a  "final  conclusion  fi-ee  fi-om  unreasonable  delay"  conflict  with  a 
defendant's  nght  to  file  a  motion  under  28  U.S.C.  §  2255  or  a  habeas  corpus  petition''  What 

would  be  the  effect  of  a  case  such  as  United  States  v  Bailev. U.S. ,  1 16  S.  Ct.  501, 

133  L.  Ed.  2d  472  (1995),  which  overturned  the  convictions  of  persons  convicted  under  an 
erroneous  interpretation  of  the  law?  If  this  proposed  amendment  is  enacted,  would  all  previously- 
convicted  defendants  be  barred  fi-om  invoking  their  rights  to  challenge  their  convictions^)ecause 
of  a  countervailing  right  to  a  "final  conclusion?" 

Does  the  mandatory  restitution  clause  contained  in  the  amendment  supersede  the 
mandatory  restitution  requirements  recently  enacted  as  part  of  the  Antiterrorism  and  Eflfective 
Death  Penalty  Act  of  1996,  Pub.  L.  No.  104-132,  110  Stat.  1214'?  Is  the  right  absolute  in  ail 
cases,  unlike  current  mandatory  restitution  provisions'?  How  should  courts  interpret  this  clause  in 
cases  in  which  the  defendant  is  indigent? 

How  quickly  af^er  a  crime  does  the  victim's  right  to  "notice  of  the  victim's  rights"  attach? 
Since  the  amendment  applies,  by  its  own  terms,  "fi-om  the  occurrence"  of  the  crime  and 
"throughout"  all  the  proceedings,  is  someone  in  the  criminal  justice  system  responsible  fi-om  the 
moment  the  cnme  is  committed  not  only  to  identify  but  to  contact  all  victims?  Who  would  be 
responsible  for  performing  this  fimction*?  Law  enforcement  agencies'?  United  States  Marshals? 
Magistrate  Judges?  What  are  the  rights  of  a  victim  who  appears  at  a  later  stage  of  the 
proceedings  and  protests  lack  of  earlier  notification'?  What  would  the  effect  be  on  the 
proceedings  already  concluded  by  that  time? 

Although  alluded  to  at  several  points  previously  in  this  letter,  the  issue  of  victim 
enforcement  of  the  rights  contained  in  the  amendment  is  perplexing.  If  a  victim  believes  that  his 
or  her  rights  are  being  compromised  in  a  case,  can  the  victim  appeal  immediately,  or  would  the 
victim  be  required  to  wait  until  the  end  of  the  trial?  At  that  point,  what  relief  would  the  virtim 
seek?  What  are  the  double  jeopardy  implications'?  Which  of  the  many  possible  violations  of  the 
new  constitutional  rights  will  give  rise  to  an  action  under  42  U.S.C.  §  1983,  a  Bivens  action,  or 
any  other  damage  suit  against  the  federal  or  state  governments,  their  agents  and  employees? 

The  questions  raised  here  give  some  idea  of  the  substantial  implications  the  amendment 
would  have  for  the  courts,  indeed,  the  terms  of  the  amendment  raise  a  panoply  of  issues  which 
will  almost  certainly  result  in  years  of  vexing,  difficult  litigation.  Moreover,  the  issues  raised  here 
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do  not  explore  the  perplexing  issues  presented  by  the  amendment  to  law  enforcement  and  other 
governmental  agencies 

In  light  of  the  serious  questions  raised,  we  urge  that  Congress  approach  the  consideration 
of  this  amendment  with  utmost  prudence  and  caution    Such  sweeping  changes  in  our  cnrrunal 
justice  system  should  not  be  accorded  anything  less  than  thorough,  exhaustive  deliberation    As 
part  of  this  process,  it  should  be  noted  that  virtually  any  or  all  of  the  rights  enumerated  in  this 
amendment  could  be  applied  to  the  federal  system  by  means  of  a  statute    Indeed,  Congress  has 
already  provided  for  certain  victim  rights  under  current  law.  See,  e.g..  42  U.S. C  §  10606  (1995) 
(passed  as  part  of  the  Victims'  Rights  and  Restitution  Act  of  1990,  Pub  L.  No  101-647,  104 
Stat  4820  (codified  as  amended  in  scattered  sections  of  42  U.S.C.))    See  also  Fed.  R  Cnm  P 
32(c)(3)(E),  (f)    Congress  may  wish  to  seriously  consider  initially  promulgating  these  Rghts 
statutorily  as  opposed  to  talcing  immediate  action  by  amending  the  Constitution     Forexample, 
Congress  might  wish  to  strengthen  the  provisions  contained  under  42  U  S.C  §  10606  (a)    A 
prudent  step  such  as  this  would  much  more  easily  accommodate  any  "fine  tuning"  deemed 
necessary  or  desirable  by  Congress.   It  would  also  allow  the  federal  courts  to  gam  some 
experience  with  the  rights  and  principles  embodied  in  this  amendment  prior  to  the  incorporation  of 
these  rights  and  principles  into  our  nation's  fundamental  legal  document  and  their  concomitant 
application  to  the  state  systems 

Once  again,  I  thank  you,  on  behalf  of  the  Committee,  for  the  opportumty  to  share  with 
you  these  observations  regarding  this  amendment.  If  you  have  any  questions  regarding  the 
matters  discussed  herein,  please  do  not  hesitate  to  contact  me.  I  may  be  reached  at  201/645- 
2133    If  you  prefer,  please  have  your  staff  contact  Dan  Cunningham,  Legislative  Counsel  at  the 
Administrative  Office  of  the  U.S.  Courts.  Dan  may  be  reached  at  202/273-1 120. 


Sincerely, 


.JL^lti)  P*AAy 


MaiyannM"rump  Barry  •     *  ▼ 

United  States  District  Judge 
Chair,  Committee  on  Criminal  Law 
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Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
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Orrin  G  Hatch,  Chair 
Strom  Thurmond 
Alan  K  Simpson 
Charles  E  Grassley 
Arlen  Spector 
Hank  Brown 
Fred  Thompson 
John  Kyi 
Mike  DeWine 
Spencer  Abraham 


Honorable  Edward  M  Kennedy 
Honorable  Patnck  J  Leahy 
Honorable  Howell  Heflin 
Honorable  Paul  Simon 
Honorable  Herb  Kohl 
Honorable  Dianne  Femstein 
Honorable  Russell  D  Femgold 
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of 

Roger  Pilon,  Ph.D.,  J.D. 

Senior  Fellow  and  Director 

Center  for  Constitutional  Studies 

Cato  Institute 

Washington,  D.C. 

before  the 

Judiciary  Committee 
United  States  House  of  Representatives 

July  11,  1996 

Mr.  Chairman,  distinguished  members  of  the  committee: 

My  name  ie  Roger  Pilon.  I  am  a  senior  fellow  at  the  Cato 
Institute  and  the  director  of  Cato's  Center  for  Constitutional 
Studies . 

I  want  to  begin  by  thanking  the  committee  for  inviting  me  to 
testify  on  H.J.  Res.  174,  a  proposed  constitutional  amendment  to 
protect  the  rights  of  victims  of  crime.  I  am  especially  grateful 
that  you  have  allowed  me  to  submit  a  written  statement  m  lieu  of 
oral  testimony  as  I  have  been  unable  to  adjust  my  schedule  to 
appear  in  person. 

Although  I  am  opposed  to  the  proposed  amendment,  I  want  to 
make  xt  very  clear  at  the  outset  that  I  am  in  complete  agreement 
with  Its  larger  aims.  We  need  to  do  far  more  than  we  have 
traditionally  done  m  this  Nation  to  help  the  victims  of  crime 
For  both  constitutional  and  practical  reasons,  however,  this 
amendment  is  not  the  best  way  to  accomplish  those  ends. 

Amending  the  Constitution  is  a  serious  matter.  Clearly,  the 
provisions  of  Article  v  that  enable  us  to  do  so  were  put  there  to 
be  used.  But  just  as  clearly,  experience  has  taught  us  that  those 
provisions  are  to  be  used  only  when  circumstances  plainly  warrant 


In  fact,  just  to  be  perfectly  clear  on  that,  one  of  my 
earliest  professional  articles,  written  nearly  20  years  ago,  was  a 
piece  lamenting  that  the  crime  victim  was  the  forgotten  person  in 
our  criminal  justice  system  and  arguing,  among  other  things,  that 
the  victim  should  have  the  first  cut  at  the  criminal,  through  a 
system  of  victim  restitution,  the  state  or  public  the  second  cut, 
through  a  system  of  punishment.  See  Roger  Pilon,  "Criminal 
Remedies:  Restitution,  Punishment,  or  Both?"  SB  Ethics  348  (1978). 
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it.  When  other,  more  flexible  means  are  available  to  accomplish 
desired  ends- -especially  when  those  means  may  need  to  be  refined  in 
light  of  experience- -prudence  alone  sugge;  ts  that  we  not  lock  such 
means  in  our  basic  law,  the  Constitution. 

In  the  case  at  hand,  state  and  local  governments  have  been 
moving  for  some  time  to  better  provide  for  the  victims  of  crime. 
And  at  the  federal  level,  every  aim  of  this  amendment  can  be 
accomplished- -with  equal  effect  and  greater  flexibility- -by 
statute.  Thus,  there  is  no  compelling  reason  to  accomplish  such 
ends  through  constitutional  amendment.  On  the  contrary,  when  they 
can  be  better  accomplished  through  ordinary  legislation,  that  is 
the  route  to  take. 

It  is  argued,  however,  that  constitutionalizing  the  rights  of 
victims  of  crime  will  give  those  rights  a  stature  they  otherwise 
would  not  have.  That  is  true,  but  the  argument  must  be  weighed  in 
light  of  both  the  larger  constitutional  design  and  some  of  the 
foreseeable  implications  of  following  the  argument. 

With  regard  to  the  first  of  those  concerns,  the  Constitution, 
at  bottom,  is  a  document  of  delegated,  enumerated,  and  thus  limited 
powers.  Notwithstanding  the  growth  of  federal  power  over  the  20th 
century,  the  federal  government  has  only  those  powers  that  the 
people,  through  the  Constitution,  have  delegated  to  it,  as 
enumerated  in  the  document.  That  point  is  made  clear  in  the  very 
first  sentence  after  the  Preamble.^  It  is  reiterated  in  the  very 
last  member  of  the  Bill  of  Rights,  the  Tenth  Amendment.^ 

By  constitutional  design,  therefore,  most  power  in  this  Nation 
rests  with  the  states  or  with  the  people- -even  if  today  the  design 
has  been  seriously  compromised.  The  power  to  investigate  and 
prosecute  common  law  crimes- -and  to  secure  our  rights  against  such 
crimes--is  a  case  in  point.  Under  our  federal  system,  the  Framers 
left  such  power  almost  entirely  with  the  states.  Thus,  there  is  no 
constitutional  authority  for  the  vast  growth  of  federal  power  over 
crime  that  we  have  seen  over  the  course  of  this  century- -a  point 
the  Supreme  Court  revived  only  a  year  ago  in  the  Lopez  case, ^  and 
many  in  Congress  are  making,  by  implication,  in  a  number  of  bills 
they  have  introduced  during  this  session.^ 


^   "All  legislative  Powers  herein   granted    .  .  .  . " 

^  "The  powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved  to 
the  States  respectively,  or  to  the  people." 

"      United  States  v.  Lopez,  115  S . Ct .  1624  (1995). 

5  For  example,  H.R.  2270  (The  Shadegg-Pombo  "Enumerated 
Powers  Act");  H.Res.  431  (A  sense-of -the-Congress  resolution 
regarding  the  constitutional  duty  of  Congress);  S.  1629  (The  Dole- 
Stevens  "Tenth  Amendment  Enforcement  Act  of  1996"). 
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It  is  not  a  little  anomalous,  therefore,  to  have  an  amendment 
to  the  Constitution  addressing  the  rights  of  victims  of  crime  when 
there  is  so  little  federal  power  to  begin  with  t  j  address  the 
problem  of  crime.  It  would  be  one  thing  if  the  federal  government, 
as  at  the  state  level,  were  required  to  attend  to  the  rights  of 
victims  in  connection  with  its  general  police  power.  But  there  is 
no  general  federal  police  power,  as  the  Lopez  Court  made  clear. 
This  amendment  has  about  it,  then,  the  air  of  certain  European, 
especially  Eastern  European,  constitutions,  which  list  "rights"  not 
as  liberties  that  government  must  respect  as  it  goes  about  its 
assigned  functions  but  as  "entitlements"  that  government  must 
affirmatively  provide.  We  have  thus  far  resisted  that  tradition  in 
this  Nation.  It  would  be  unfortunate  if  we  should  begin  it  through 
this  "back  door,"  as  it  were. 

But  if  the  absence  of  any  general  federal  police  power  makes 
this  amendment  anomalous,  still  other  implications  for  federalism 
are  even  more  clear.  By  constitutionalizing  certain  "minimal" 
standards  in  this  area,  for  example,  the  amendment  would  preclude 
states  from  experimenting  in  ways  that  might  fall  below  the 
minimum.  Moreover,  it  appears  from  the  language  of  section  2  of 
the  amendment  that  Congress  would  have  the  power  to  mandate  states 
to  take  measures  to  implement  the  provisions  of  section  1,  which 
amounts  to  nothing  less  than  constitutionalizing  a  number  of 
"unfunded  mandates."  If  Congress  has  no  such  power,  however,  then 
the  amendment  may  amount  to  an  empty  promise. 

Finally,  as  a  structural  matter,  such  rights  as  are  found  in 
our  Constitution,  either  enumerated  or  unenumerated,  are  invoked 
ordinarily  when  some  governmental  action  either  proceeds  without 
authority  (e.g.,  Lopez)  or  in  violation  of  a  recognized  right 
(e.g.,  any  authorized  action  that  implicates  rights  of  speech  or 
religion) .  Thus,  the  putative  authority  of  the  government  is 
pitted  against  the  putative  right  of  the  individual  or  organization 
(to  be  free  from  such  action,  or  from  such  an  application  of  an 
otherwise  authorized  action) . 

Here,  however,  we  have  a  three-way  relationship,  which  raises 
havoc  with  our  traditional  adversarial  system.  How,  for  example, 
do  we  resolve  the  potential  conflicts  among  the  authority  of  the 
state  to  prosecute,  the  right  of  the  accused  to  a  speedy  but  fair 
trial,  and  the  right  of  the  victim  to  "a  speedy  trial,  and  final 
conclusion  free  from  unreasonable  delay"?  If  judicial  "balancing" 
poses  serious  jurisprudential  problems  in  our  adversarial  system 
today- -and  it  does- -then  those  problems  will  be  only  exacerbated 
under  this  amendment.  Better  to  leave  things  as  they  now  are,  with 
victims  entitled  to  civil  actions  against  wrongdoers- -and  the  state 
entitled  to  a  separate  criminal  action  in  the  name  of  the  people. 
Better  still  to  place  the  civil  action  first  in  time  and  priority-- 
the  better  to  truly  recognize  the  primacy  of  the  rights  of  the 
victim.  After  all,  the  injury  to  the  people  pales  in  comparison  to 
the  injury  to  the  victim. 
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This  leads  quite  naturally  to  the  second  concern  noted  above. 
Many  of  the  practical  implications  of  this  amendment  are  of  course 
unknowable  without  some  expecience  trying  to  operate  under  it.  But 
some  problems  are  clear  now,  such  as  the  just-mentioned  potential 
for  conflicting  constitutional  rights  and  powers.  Since  testimony 
in  the  Senate  has  already  raised  a  number  of  such  problems/  let 
me  conclude  with  but  one  concern. 

Clearly,  rights  without  remedies  are  worse  than  useless:  they 
are  empty  promises  that  in  time  undermine  confidence  in  the  very 
document  that  contains  them- -the  United  States  Constitution,  m 
this  case.  But  a  remedy  is  ordinarily  realized  through  litigation. 
Before  this  amendment  goes  any  further,  therefore,  it  is  incumbent 
upon  those  who  support  it  to  show  how  victims  will  or  might 
litigate  to  realize  their  rights,  and  what  their  doing  so  implies 
for  other  rights  in  our  constitutional  system.  I  can  imagine 
several  scenarios  under  this  amendment,  none  of  which  is  clear,  all 
of  which- -by  virtue  of  being  constitutionalized--will  make  the 
plight  of  victims  not  better  but  worse.  Over  the  course  of  this 
century  we  have  already  made  enough  work  for  lawyers.  We  do  not 
need  now  to  make  more- -at  the  expense  of  those  for  whom  the  system 
has  already  failed  once. 


^   See  especially  the  April  23,. 1996  testimony  of  both  Bruce 
Fine  and  Professor  Jamin  B.  Raskin. 
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July  1.  1996 


■V  jcnnscr.  JD  AZ 
i  R   LP*  ?  JO  CO 


[janovom  OH 

•  789  Snerman  Street. 


To  the  Editor; 

The  public  has  the  perception  that  some  defense  lawyers  play  fast  and  loose  with  the  truth. 
That  perception  will  not  improve  after  reading  Scott  Wallaces  distoned  claims  that  the  proposed 
federal  Victims  Rights'  Amendment  would  mangle  the  Consiit\jtion  (June  28) 

The  proposed  amendment  is  a  venerable  idea  that  has  been  carefully  smdied    In  1982.  afler 
neannes  around  the  country,  the  Presidents  Task  Force  on  Victims  of  Crime  concluded  that 
America's  treatment  of  cnme  victims  is  "a  national  disgrace"  and  recommended,  among  other 
remedies  that  basic  victim  ntihts  be  added  to  the  Constitution  Thereafter,  victim  advocates  took 
that  idea  to  the  great  laboratory  of  the  states,  and  the  test  results  in  those  twenty-one  stales  (soon 
to  be  joined  bv  seven  more)  have  been  very  encouraging    Their  practical  successes  in  bnnging 
justice  to  victims  put  the  lie  to  Mr  Wallace's  distorted  reading  of  the  Federal  proposal,  and  recall 
Justice  Oliver  Wendell  Holmes'  admonition  that  "cxpenence.  not  logic,  is  the  life  of  the  law 

Rather  than  respond  to  victims'  claims  for  equal  justice  under  the  Constitution.  Wallace 
sounds  one  Chicken  Little  alarnt  afler  another:  the  federal  amendment  would  prcouce  h-jndrcds  o: 
thousands  of  new  hearings  and  staggering  costs  to  the  taxpayers        prosecutors  offices  would  be 
tied  in  knots       the  couns  would  be  cnppled       and  corrections  officials  wouldn't  know  -vhat  Ini 

them. 

All  the  words  are  his.  All  are  indictable  as  flapdoodle,  with  malice  aforethought. 

The  centerpiece  of  Wallace's  arguments  holds  that  greedy  cnme  victims  will  engage  avan- 
cious  trial  lawyers  to  sue  for  monev  damages  wt-  -n  their  nghts  are  violated.  Yet  the  lead  sponsors 
of  the  amendment.  Senators  Jon  Kyi  (R-A2)  and  Dianne  Feinsiein  (D-CA).  have  publicly  prom- 
ised to  preclude  civil  damage  actions  in  their  final  proposal  Victim  advocates  expected  thnt 
concession,  and  know  we  can  live  with  it  —  since  vinually  all  state  amendments  prohibit  civil 
suits,  and  are  enforced,  where  necessary,  by  actions  for  injunctive  relief 

Wallace  says,  falsely,  the  amendment  would  confer  on  victims  a  "right  to  protection'  that  law 
enforcement  acencies  could  not  meet    The  actual  language  speaks  of  "reasonable  measures  to 
protect  the  victim."  which  would  not  demand  the  impossible  of  law  enforcement.  But  it  would 
have  demanded  Greater  effons  to  protect  people  like  Kristin  Lardner,  a  young  woman  whose  deall, 
at  the  hands  of  her  known  stalker  led  her  father,  Washington  Post  reporter  George  Lardner,  to 
*     wnte  a  heanbreaking.  Pulitzer  Prue-wmning  repon  on  how  preventable  her  death  actually  was. 

Wallace  says,  falsely,  that  the  amendment  wo"ld  let  victims  "olock  a  plea  agreement.' 
thereby  sending  to  tnal  a  multitude  of  cases  now  resolved  throuj-h  negotiation.  But  the  amend- 
ment confers  only  the  nght  to  object  to  a  plea  agreemem  —  a  voice,  not  a  vclc  —  lust  as  more 
than  a  dozen  states  now  require  in  their  constitutions,  and  dozens  more  by  statute. 

Hundreds  of  thousands  of  cases  have  ended  with  negotiated  guilty  pleas  after  the  victim  has 
been  consulted,  the  vast  majonty  of  whom  have  accepted  the  rationale  for  the  plea.  Victims  who 
remain  dissatisfied  can  present  their  views  to  the  judge,  who  may  accept  or  reject  them,  but  in 
either  case,  the  judge  will  make  a  more  informed  decision  on  whether  to  accept  the  plea. 

Wallace  claims,  falsely,  that  corrections  officials  would  be  hamstrung  by  such  requirements 
as  giving  nonce  to  victims  whenever  they  "revoke  an  inmate's  television  privileges"  This  is  a 
distortion  of  the  plain  language  of  the  amendment's  right  to  give  victims  notice  of  formal  pro- 
ceedings, a  notification  right  which  does  not  reach  a  prisoneis'  entertainment  privileges    An  even 
broader  standard  is  lound'in  many  state  constitutions  — giving  victims  notice  of  an  inmate  s 
placement  in  a  halfway  house,  for  example  —  and  in  any  event,  new  computer-assisted  message 
systems  provide  a  cheap  tool  to  notify  victims  of  every  kind  of  developments  in  their  case. 

Wallace  assens.  falsely,  that  the  grant  of  a  right  to  speedy  tnal  to  victims  "helps  nobody  but 
the  defendant. "  since  it  would  force  unprepared  prosecutors  to  throw  in  the  towei  or  lose  at  tnal. 
Swte  505  '  Denver.  ColoraOo  80203  •  (303)  832-1522  '  1  800  529-8226  ■  lax  1303)  861-1265  • 
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Agatn.  expenence  matters,  not  to  mention  conimon  sense:  constitutional  speedy  tnal  provisions  for  victims 
already  exist  in  California.  Flonda.  Illinois,  and  Michigan,  among  others,  yet  no  rash  of  dismissals  or  acquittals 
has  matenalized  there    The  reason  is  obvious:  if  a  viciim  's  new  speedy  tnal  nghts  could  somehow  be  used  to  tnp 
up  unprepared  prosecutors,  surely  the  defendant  s  old  speedy  tnal  nghts.  long  embedded  in  the  Sixth  Amend- 
ment, would  have  done  the  same. 

It  never  happened  because  the  Supreme  Coun  holds  that  both  the  prosecution  and  the  defense  must  be 
accorded  adequate  time  to  prepare  for  tnal.  "speedy  tnal"  or  not 

Funher.  a  defendant's  nght  to  speedy  trial  was  clearly  needed  when  the  Bill  of  Rights  was  adopted,  and  it  is  a 
bulwark  against  tyranny  that  should  be  preserved  for  all  times.  But  today  the  tactical  advantage  to  the  defense  is 
in  delay,  not  speed.  In  Florida,  for  example,  prosecutions  of  child  sexual  abuse  cases  are  plagued  with  a  dozen  or 
more  hearings  and  postponements    The  latter  are  largely  defense-initiated  in  the  hope  of  forcing  the  victim's 
family  to  become  disheanened. 

Can  you  imagine  the  effects  of  even  rwo  tnal  postponements  in  the  life  of  a  child  who  had  been  brutally 
sodomized''  Can  you  imagine  the  effects  of  5ur''  The  Victims"  Rights  Amenament  would  bnng  an  end  to  such 
outrages 

Wallace  paints,  falsely,  an  elaborate  scenano  in  which  Federal  grams  to  victim  assistance  and  compensation 
programs  would  "dry  up  if  the  Constitution  requires  restitution  to  be  fully  paid  "  before  any  fines    As  he  notes, 
fines  collected  from  Federal  offenders  are  the  lifeblood  of  the  Crime  \ictims  Fund,  which  supports  the  state  and 
local  victim  services  of  which  he  is  so  solitilous.  Making  Federal  offenders  pay  full  restitution  to  their  victims 
first,  he  reasons,  would  cnpple  their  ability  lo  pay  any  of  the  fines  imposed  at  sentencing 

Whether  he  is  ingenuous  or  merely  ignorant  on  this  point,  the  facts  are  these:  by  a  statute  already  on  the 
books.  Federal  offenders  must  pay  their  victims  restitution  in  full  before  their  assets  can  be  applied  to  pay  the 
fines  that  are  transferred  to  the  Crime  Victims  Fund    Thus,  the  victims'  amendment  will  have  no  effect  —  zero 
—  on  this  funding  scheme    Similarly,  state  methods  of  genmg  financial  suppon  of  their  compensation  and 
assistance  programs  from  offender  penalty  assessments  would  be  fully  protected  under  the  proposed  amendment. 
The  suggestion  that  victim  advocates  would  jeopardize  victim  assistance  on  the  altar  of  victim  nghts  is  ofmsive. 

To  answer  Wallace's  attacks,  as  we  have  sought  to  do.  comes  at  a  price.  We  have  played  on  his  field,  or 
rather  that  of  the  National  Legal  Aid  and  Defender  Association,  of  which  he  is  special  counsel,  without  offenng 
the  affirmative  case  for  our  cause. 

For  example,  we  cannot  expound  on  last  week's  awfijl  ruling  that  victims  of  the  Oklahoma  City  bombing 
may  either  observe  the  tnal  or  speak  their  heans  at  any  sentencing  proceeding  —  but  not  both.  Nor  can  we 
describe  the  pleas  of  a  battered  woman  to  be  notified  if  her  vengeful  abuser  were  ever  released  from  prison  — 
pleas  that  were  faiefully  ignored. 

To  bener  describe  the  needs  and  the  proposed  remedies,  we  must  defer  to  our  Congressional  allies  and  other 
supporters  —  like  Harvard  law  professor  Lawrence  Tnbe  and  Princeton  professor  John  Dillulio.  like  Bob  Dole 
and  President  Bill  Clinton  —  and  uke  courage  from  the  simple  injunction  of  Justice  Benjamin  Cardozo: 

"Justice,  while  due  the  accused,  is  due  the  accuser  also." 


Paul  C  Cassell 


Mr  Cassell.  a  Professor  of  Law  at  the  University  of  Utah  College  of  Law.  is  a  self-descnbed  Reagan  Republican; 
Mr  Stem,  the  Director  of  Public  Affairs  at  the  National  Organization  for  Victim  Assistance,  is  a  self-descnbed 
Kennedy  Democrat.  Both  serve  on  the  Executive  Board  of  the  National  Victims  Constitutional  Amendment 
Network, 

Both  can  be  reached  Monday  at  the  N-VCAN  meeting  in  Washington  at  202-588-1064;  otherwise.  Mr  Stem  can 
be  reached  at  the  NOVA  Headquarters  ai  202-232-6682.  and  Mr,  Cassell  at  the  law  school  at  801-585-5202, 
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NATIONAL 

LEGAL  AID  & 

DEFENDER 

ASSOCIATION 

,    .-■  k  -TRTf    ^v. 


August  19,  1996 


The  Honorable  Henry  Hyde 
Chairman.  Comminee  on  the  Judiciary 
U.S.  House  of  Representatives 
Washington,  D.C.  20515 

Dear  Chairman  Hyde: 

A  Washington  Post  Op-Ed  I  wote  raising  questions  about  the  practical  impact 
of  the  proposed  victims  rights  constitutional  amendment  has  been  criticized  in  a  formal 
submission  to  vour  Committee  by  spokesmen  for  the  National  Victim  Constitutional 
Amendment  Network  and  the  National  Organization  for  Victim  Assistance.  Since  their 
submission  contains  numerous  misstatements,  and  there  is  a  serious  possibility  ot  swift 
congressional  action  on  this  important  measure,  this  response  is  being  furnished  to 
provide  a  ftiller  record  to  assist  the  Committee  in  its  deliberations. 

The  National  Legal  Aid  and  Defender  Association,  on  whose  behalf]  wTOte  the 
article  does  not  approach  the  proposed  amendment,  as  the  writers  suggest,  simply  as 
defense  lawvers  NLADA's  members  span  both  sides  of  'he  debate,  our  defender 
members  represent  indigent  individuals  accused  of  crime,  and  our  civil  members 
represent  indigent  victims.  As  President  Clinton  pointed  out  recently  in  discussing 
domestic  violence,  one  out  of  three  clients  represented  by  legal  services  lawyers  around 
the  counUT  is  a  poor  woman  or  child  in  need  of  protection  against  an  abusing  family 
member  Our  commitment  is  to  ensuring  equal  justice  for  indigents,  whether  defendant 
or  victim,  and  to  maintaimng  an  effective  and  balanced  American  justice  system 
accessible  to  all.  Indeed,  both  defendants  and  victims  had  their  own  spokesmen  at  the 
recent  House  Judiciarv  Comminee  hearings  (the  National  Association  of  Criminal 
Defense  Lawvers  and  vanous  victims  orgamzations);  in  accepting  the  Comminee 
majontvs  invitation  to  testify,  we  viewed  our  role  as  one  of  providing  a  broader 
perspective  on  the  practical  ramifications  for  the  justice  system  as  a  whole. 

Like  so  manv  other  groups,  NLADA  strongly  supports  the  proposed  constim- 
tionai  amendment's  goals  of  protecting  victim's  nghts.  We  have  long  supported 
criminal  sanctions  which  stress  accountability  to  the  vicum,  such  as  restitution  and 
victim-offender  mediation,  as  well  as  accountability  to  the  community  victimized, 
through  community  service.  We  have  worked  with  the  Justice  Department  to  promote 
restorative  justice  models  embraced  by  victims  organizauons.  which  incorporate  victims 
as  partners  in  the  criminal  justice  process.  We  worked  closely  with  Congress  to 
produce  the  historic  federal  victim  restimtion  legislation  enacted  this  year  in  the 
terrorism  bill. 

The  VCAN  spokesmen,  Cassell  and  Stein,  state  that  our  concerns  are  nothing 
but  falsehoods,  maliciously  raised.  As  discussed  below,  our  concerns  are  rationally 
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based,  and  are  shared  by  many.  Even  the  congressional  authors  of  the  proposed  amendment  have 
apparently  respected  the  concerns  we  raised;  Senators  Feinstein  and  Kyi  are  currently  circulating 
revised  drafts  narrowing  the  amendment  in  each  of  the  areas  we  identified. 

Cassell  and  Stein  characterize  as  a  falsehood  the  possibility  that  the  new  speedy  trial  rights 
for  victims  may  force  prosecutors  to  u-ial  before  they  are  ready.  This  is  a  concern  that  originated 
not  with  us,  but  with  prosecutors  themselves.  Justice  Department  officials,  in  discussing  the 
administration's  support  for  the  general  concept  of  a  victims  rights  constitutional  amendment, 
singled  out  the  speedy  trial  right  as  one  element  that  they  could  not  endorse.  Prosecutors  fear  that 
it  might  "interfere  with  our  ability  to  prosecute  effectively,"  said  Associate  Attorney  General  John 
Schmidt  in  a  press  briefing  on  June  25.  1996.  In  simations  where  the  victim  and  the  prosecutor 
have  different  views  about  when  a  case  should  go  forward,  there  could  be  two  basic  outcomes: 
either  the  prosecutor  would  prevail  over  the  victim's  objections,  or  the  victim  would  prevail  over 
the  prosecutor's  objections  —  which  would  be,  said  Mr.  Schmidt,  "to  put  it  mildly,  a  ver\- 
delicate  matter"  for  prosecutors  to  accept.  Faced  with  this  dichotomy,  and  a  strong  administration 
desire  that  the  amendment  should  contain  only  "real  rights"  rather  than  "hortatory'  language  that 
has  no  real  bite  to  it,"  Mr.  Schmidt  explained  that  "we  were  unable,  at  least  at  this  point,  to  come 
up  with  a  formulation  that  we  thought  was  workable."  Subsequently  the  U.S.  Judicial  Conference 
Criminal  Law  Committee  voiced  similar  concerns  in  a  Jul}'  16  letter  to  the  Senate  Judiciary 
Committee,  wondering  whether  the  speedy  u-ial  right  would  mean  "forcing  prosecutors  to  begin 
tr>ing  cases  before  they  have  completed  their  investigations."  The  speedy  trial  right  has  been 
deleted  from  Feinstein/Kyl  redrafts. 

Cassell  and  Stein  dismiss  concerns  about  the  impact  that  the  notice  and  opportunity-to-be- 
heard  rights  might  have  on  correctional  operations,  arguing  that  the  "plain  language"  of  the 
amendment  would  have  minimal  impact  because  it  would  not  cover  minor  disciplinary 
proceedings  in  prison.  [They  do  not  disagree  that  the  amendment  would  apply  to  proceedings 
such  as  setting  a  release  date  or  deciding  whether  to  place  an  electronic  monitoring  bracelet  on 
a  parolee's  ankle,  requiring  corrections  officials  to  begin  the  day  the  amendment  took  effect  the 
process  of  identifying,  tracking  and  notifying  victims  of  every  one  of  the  5  million  criminals 
currently  under  correctional  control,  including  the  1.5  million  who  are  incarcerated.]  But  the 
amendment's  language  draws  no  such  line  around  prison  disciplinary  proceedings:  it  extends  to 
"every  proceeding"  at  which  the  offender  is  present,  which  according  to  corrections  officials 
would  indeed  include  suspension  of  inmate  privileges  for  a  disciplinary  infraction.  A  preliminary 
impact  assessment  by  Texas  corrections  officials  projects  that  in  that  state  alone,  approximately 
350,000  disciplinary  proceedings  per  year  would  be  covered,  plus  approximately  200.000  inmate 
classification  hearings  (see  enclosed).  The  assessment  raises  the  concern  that  because  of  the  cost 
and  burden  of  the  new  procedural  requirements,  prison  administrators  might  cut  back  on 
disciplinary  enforcement,  making  management  of  the  inmate  population  "more  difficult  and  more 
dangerous."  It  also  discusses  administrators'  inability  to  guarantee  the  safety  of  victims  coming 
into  prisons  on  a  daily  basis  to  attend  the  proceedings. 

The  Feinstein/Kyl  redraft  seeks  to  address  such  concerns  by  limiting  the  notice  and 
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opporUinity-to-be-heard  rights  to  proceedings  which  are  either  "public"  or  "involve  a  release  from 
custody."  These  changes,  however,  are  unlikely  to  mitigate  the  impact  on  corrections;  although 
prison  disciplinary  proceedings  are  not  generally  public,  every  one  of  them  can  affect  an  inmate's 
release  date,  by  affecting  good-time  credits,  parole  or  other  release  determinations.  And  of  course, 
the  changes  leave  untouched  the  need  for  notice  and  an  opportunity  to  be  heard  in  non- 
correctional  settings,  including  millions  of  encounters  with  suspects  or  arrestees  by  police  or 
prosecutors  every  year,  each  involving  a  potential  release  from  custody. 

Casseli  and  Stein  reject  the  possibility  that  the  amendment  might  impair  existing  state 
victim  compensation  and  assistance  programs  by  requiring  offenders  to  fully  pay  restitution  before 
paying  the  fines  which  are  the  primary  funding  source  for  such  programs.  Again,  this  is  not  a 
concern  that  originated  with  us;  it  came  from  victims"  advocates  themselves.  The  amendment's 
primary  drafter,  Steve  Twist  —  a  member  of  the  VCAN  executive  board  —  testified  in  the 
Senate  in  April  that  if  it  were  made  a  constitutional  right,  the  payment  of  restitution  "would  take 
precedence  over  any  other  payments  to  the  government ...  such  as  fines."  In  a  Senate  hearing  last 
November  on  a  federal  statute  to  require  restitution  in  all  federal  cases,  David  Beatty,  Director 
of  the  National  Victim  Center  and  another  member  of  the  VCAN  executive  board,  warned  that 
giving  restitution  priority  "may  operate  to  seriously  undercut  payments  to  the  Victims  of  Crime 
Act  Fund  [which  provides  direct  financial  assistance  to  more  than  3.000  victim  assistance 
organizations  across  the  country]  in  cases  where  offenders  lack  the  resources  to  fully  satisfy 
both."  And  as  Judge  Maryanne  Trump  Barry  testified  at  the  same  hearing  on  behalf  of  the  U.S. 
Judicial  Conference,  more  than  85  percent  of  all  federal  defendants  are  indigent  and  cannot  pay 
both  restitution  and  fines,  a  figure  which  at  the  state  level  is  closer  to  90  percent.  "We  have  grave 
concerns,"  concluded  Mr.  Beatty,  "over  the  possibility  that  full  mandatory  restitution  in  all 
criminal  cases  may  benefit  individual  victims  in  a  single  case  at  the  expense  of  the  thousands  of 
victims  who  are  served  by  VOCA  funded  victim  assistance  programs." 

Casseli  and  Stein  argue  that  the  proposed  constitutional  provision  on  restitution  would  do 
nothing  that  has  not  already  been  done  to  victim-program  funding  by  the  federal  restitution  statute 
enacted  in  the  terrorism  legislation  in  April.  Restitution  must  be  paid  first  under  the  new  statute, 
they  believe,  then  fines.  It  is  they  who  are  mistaken  on  this  point.  The  new  statute  flatly  gives 
fines  precedence  over  restitution  (under  18  U.S.C.  §3663(c)(5),  as  added  by  §205  of  P.L.  104- 
132).  no  doubt  in  response  to  the  above-quoted  objections  from  the  victims  community.  The 
constitutional  amendment  would  tnmip  the  statute.  It  would  reverse  this  priority,  putting 
restitution  first,  as  Mr.  Twist  said  was  the  goal,  and  Mr.  Beatty  said  was  the  problem.  The 
confusion  of  the  victims  community  itself  on  this  key  point  is  a  compelling  demonstration  of  the 
need  for  responsible  study  of  the  impact  of  the  amendment. 

The  restitution  provision  is  fundamentally  altered  in  the  Feinstein/Kyi  redraft.  In  apparent 
recognition  of  the  futility  of  seeking  to  enforce  restitution  against  the  vast  majority  of  offenders 
who  are  indigent,  the  original  unqualified  right  to  full  restitution  is  proposed  to  be  changed  into 
a  right  to  "an  order  of  full  restitution.  Victims'  interests  are  hurt  in  two  ways:  not  only  will  fines 
dry  up  as  a  funding  source  for  victim  assistance  programs,  but  individual  victims  may  well  feel 
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betrayed  when  they  learn  that  the  Constitution's  reference  to  restitution  guarantees  them  nothing 
more  than  a  symbolic  piece  of  paper  "ordering"  it,  from  an  offender  who.  nine  times  out  of  ten. 
can  not  realistically  be  forced  to  pay  it. 

The  latest  redraft  would  add  another  fundamental  insult  to  victims.  b>  containing  a  non- 
retroactivity  provision.  Presimiably  to  cut  the  cost  of  the  amendment,  crimes  committed  before 
its  ratification  would  not  be  required  to  be  covered.  Every  single  crime  victim  in  America  toda) 
who  is  supponing  this  amendment  to  help  deal  with  a  crime  already  committed  would  be 
guaranteed  absolutely  nothing.  It  is  doubtful  that  most  victims  around  the  countr>'  will  see  an> 
rationality  in  protecting  only  victims  who  don't  exist  yet. 

Cassell  and  Stein  dispute  my  suggestion  that  police  may  have  reason  to  worry  about 
giving  victims  a  constitutional  right  to  protection  from  further  violence  or  intimidation  b\'  their 
accused  or  convicted  attacker.  They  say  that  the  amendment  would  not  demand  the  impossible 
of  law  enforcement,  but  simply  "greater  efforts"  to  protect  people  like  Kristin  Lardner.  murdered 
by  her  long-time  stalker.  My  point  was  not  that  the  police  cannot  protect  a  Kristin  Lardner,  but 
that  when  himdreds  or  thousands  of  Kristin  Lardners  are  equally  guaranteed  "greater"  police 
protection,  a  logistical  and  legal  nightmare  is  set  in  motion  for  police.  How  do  they  balance  their 
other  duties  to  protect  the  commimity  with  this  constitutional  mandate  to  give  greater  attention 
to  certain  stalking  and  domestic  violence  cases?  Victims  or  their  survivors  who  attribute  an  attack 
to  the  lack  of  "greater"  police  protection  will  understandably  feel  invited  to  seek  legal  redress  for 
violation  of  their  constitutional  rights.  Will  federal  judges  be  required  to  second-guess 
discretionary'  police  decisions  about  the  allocation  of  manpower  and  resources'!'  The  amendment 
imposes  greater  duties,  risks  and  costs  on  law  enforcement,  the  precise  scope  of  which  may  be 
in  doubt  but  which  Congress  and  law  enforcement  bodies  with  research  capabilities  should 
explore  before  the  amendment  proceeds  farther. 

The  Feinstein/Kyl  redraft  seeks  to  address  this  concern  by  diluting  the  right  to  "reasonable 
measures  to  protect  the  victim"  into  a  right  to  "reasonable  conditions  of  confinement  or  release" 
to  protect  the  victim.  As  with  restitution,  the  change  is  practical,  but  the  results  are  purely 
symbolic;  victims  are  not  guaranteed  protection,  they  are  only  guaranteed  a  piece  of  paper  from 
a  court  which  may  or  may  not  be  enforced  by  overworked  police  or  probation  officers. 

The  newest  redraft  moves  this  provision  startlingly  away  from  the  symbolic,  to  give 
victims  a  right  to  "reasonable  release  conditions  or  confinement  to  protect  the  victim  from 
violence  or  intimidation."  A  "right  to  confinement?"  This  would  appear  to  give  one  individual 
a  constitutional  right  to  have  another  incarcerated,  triggered  by  nothing  more  than  "intimidating" 
behavior.  This  is  undoubtedly  the  most  radical  and  imtested  restructuring  of  the  constitutional 
balance  of  the  criminal  justice  system  ever  attempted  in  a  victims-rights  measure;  one  can  only 
attribute  it  to  inadvertent  and  inartful  drafting. 

Cassell  and  Stein  correctly  state  that  the  amendment  would  grant  victims  the  right  to 
object  to  plea  agreements.  But  they  incorrectly  state  that  my  article  characterizes  this  as  a  veto 
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right;  the  article  clearly  says  that  victims  would  be  "entitled  to  object."  (Reading  it  as  a  veto  right 
is  not  necessarily  far  fetched,  however;  the  U.S.  Judicial  Conference  Criminal  Law  Committee 
expressed  concern  in  its  July  16  letter  to  the  Senate  Judiciary  Committee  about  whether  the 
constitutional  provision  would  make  a  victim's  objection  binding  upon  the  court.)  But  my 
assumption  is  also  that  the  proponents  expect  victims"  objections  to  defeat  some  proportion  of 
plea  agreements,  or  else  the  provision  would  have  no  effect  at  all  and  would  not  be  worth 
fighting  for.  The  practical  problem  is  that  even  a  modest  decrease  in  cases  disposed  of  b>'  plea 
means  a  very  substantial  mcrease  in  the  trial  workload  not  only  of  prosecutors,  but  of  courts  and 
indigent  defense.  Even  a  five  percent  reduction  in  guilty  pleas  means  a  33  to  50  percent  increase 
in  trials,  as  the  Federal  Courts  Study  Committee  found  in  its  comprehensive  final  report  in  1 990 
(p.  137).  If  this  type  of  workload  increase  is  extended  over  the  entire  state  and  federal  justice 
system,  there  are  obviously  severe  potential  consequences  both  in  terms  of  resources  and  the 
ability  of  both  the  civil  and  criminal  justice  systems  to  continue  functioning  effectively.  The  point 
is  not  that  providing  victims  an  increased  voice  in  plea  dispositions  should  not  be  tried,  but 
simply  that  more  needs  to  be  learned  about  its  practical  effect  before  a  specific  formulation  of 
such  a  right  is  forever  enshrined  in  the  U.S.  Constitution. 

Finally,  Cassell  and  Stein  express  indignation  at  my  suggestion  that  victims  who  have 
been  injured  by  a  violation  of  their  new  constitutional  rights  might  wish  to  have  some  way  of 
enforcing  those  rights  which  would  compensate  them  for  the  harm  they  have  suffered.  The  two 
of  them  would  be  satisfied,  they  say,  with  an  express  preclusion  of  civil  damage  actions  in  the 
constitutional  amendment,  since  victims  are  not  "greedy."  On  behalf  of  "victim  advocates."  they 
say.  "we  can  live  with"  such  a  limit. 

First,  the  concern  about  civil  actions  for  damages  by  victims  no  more  connotes  "greed" 
on  the  part  of  the  plaintiff  victim  than  any  §1983  action  connotes  "greed"  on  the  part  of  for 
example,  an  African  American  denied  a  state  job  because  of  his  color.  To  equate  just 
compensation  with  "greed"  reveals  a  simplistic  misunderstanding  of  the  entire  American  civil 
justice  system  and  the  protections  of  the  U.S.  Constitution. 

Second,  concerns  about  public  officials"  exposure  to  lawsuits  by  victims  are  not 
speculative  or  invented  by  NLADA.  They  have  come  from  throughout  the  justice  system  — 
including  the  Justice  Department,  the  U.S.  Judicial  Conference,  corrections  officials  (e.g.,  the 
Texas  report)  and  the  American  Bar  Association.  As  Cassell  himself  generously  conceded  in  April 
23,  1996  testimony  before  the  Senate  Judiciary  Committee  on  the  proposed  federal  victims  rights 
amendment:  "Reasonable  minds  can  defer  [sic]  on  whether  the  federal  amendment  should  permit 
civil  actions  for  damages  for  violations  of  rights." 

Third,  the  fact  that  certain  "advocates"  for  victims  organizations  "can  live  with"  stripping 
fundamental  constitutional  rights  of  any  meaningful  remedy  may  not  sit  well  with  the  millions 
of  individual  crime  victims  who  have  not  been  a  party  to  these  inside-the-beltway  drafting 
negotiations.  The  creation  of  rights  without  remedies  creates  an  enormous  risk  of  public  backlash 
and  cynicism  which  would  undermine  the  amendment's  basic  goal  of  a  more  user- friendly  justice 
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system.  Consider  a  case  where  1)  a  victim's  constimtional  rights  have  already  been  violated,  e.g.. 
lack  of  notice  of  a  release  or  escape,  or  lack  of  opportunity  to  object  to  a  plea  bargain,  and  2) 
the  victim  has  suffered  serious  harm  —  anything  from  emotional  disu-ess  to  a  physical  attack  or 
death  at  the  hands  of  the  escaped  or  improperly  released  offender.  Prospective  relief  such  as  an 
injunction  or  mandamus  action  is  not  only  ineffectual,  but  the  particular  victim  may  simpl>  lack 
standing  to  force  the  errant  police  department,  prosecutor,  judge  or  parole  board  to  improve  their 
procedures  in  the  future.  The  lack  of  a  compensatory  remedy  will  be  very  difficult  to  understand 
for  a  victim  who  has  incurred  hundreds  of  thousands  of  dollars  of  medical  costs,  lost  income,  or 
death/funeral  expenses  as  a  direct  and  foreseeable  result  of  a  government  official's  negligent  or 
reckless  failure  to  provide  notice  or  other  constitutional  protections  for  victims.  And  they  will 
find  it  difficult  to  accept  that  they  cannot  recover  a  dime  for  grievous  injuries  resulting  from  a 
clear  trampling  of  their  constitutional  rights,  while  the  rest  of  the  justice  system  doles  out  millions 
of  dollars  in  damages  for  too-hot  coffee  or  inappropriate  BMW  paint  jobs.  It  is  a  nonsensical 
outcome,  and  the  public's  outrage  will  be  great,  forcing  someone  —  whether  the  courts  or  the 
legislatures  —  to  graft  a  remedy  onto  the  rights. 

To  provide  federal  rights  without  remedies  violates  our  oldest  legal  traditions.  Nearly  two 
centuries  ago,  in  Marbury  v.  Madison,  the  Supreme  Court  declared  that  "the  ver>'  essence  of  civil 
liberty  certainly  consists  in  the  right  of  every  individual  to  claim  the  protection  of  the  laws, 
whenever  he  receives  an  injury."  5  Cranch  137.  163  (1803).  And  as  Justice  Harlan  noted  when 
the  Court  decided  to  create  compensatory  remedies  even  though  none  existed  for  a  violation  of 
the  Fourth  Amendment,  in  Bivens  \:  Six  Unknown  Named  Agents  of  the  Federal  Bureau  of 
Narcotics,  403  U.S.  388,  410  (1971),  "some  form  of  damages  is  the  only  possible  remedy  for 
someone  in  Bivens'  alleged  position.  It  will  be  a  rare  case  indeed  in  which  an  individual  in 
Bivens'  position  will  be  able  to  obviate  the  harm  by  securing  injunctive  relief  from  any  court." 
Clearly,  he  wrote,  "for  people  in  Bivens'  shoes,  it  is  damages  or  nothing." 

The  fact  is  that  victims  advocates  who  are  willing  to  bargain  away  compensatory  remedies 
in  order  to  win  a  federal  constitutional  amendment  are  undermining  their  own  case.  If  hortatory 
language  is  the  goal,  this  is  already  available  through  the  highly  successful  route  of  amending 
state  constitutions.  If  the  unique  and  powerful  protections  of  the  U.S.  Constitution  are  not  desired, 
such  as  §1983  and  Bivens  actions,  then  the  argument  in  favor  of  amending  the  U.S.  Constitution 
is  reduced  to  one  of  uniformity  —  i.e.,  an  undermining  of  traditional  states'  rights  in  the  criminal 
law  area  which  requires  close  analysis  in  its  own  right.  In  this  regard,  the  National  Association 
of  Attorneys  General  passed  a  resolution  at  its  June  1 996  summer  meeting  warning  that  puning 
a  victims  amendment  into  the  U.S.  Constitution  is  "a  decision  of  the  utmost  importance  which 
cannot  be  taken  without  due  regard  for  established  principles  of  federalism"  (resolution  attached). 

But  if  full  rights  and  remedies  —  "real  rights."  as  Associate  Attorney  General  Schmidt 
says  —  are  the  goal,  or  at  least  the  inevitable  ending  point,  then  the  practical  impact  must  be 
studied.  And  the  primary  practical  impact  will  be  on  those  government  officials  whom  the 
amendment  would  compel  to  act  and  punish  for  not  acting:  police,  prosecutors,  judges,  probation, 
parole  and  corrections  officials.  Even  if  enforcement  is  by  way  of  injunction  alone,  this  entails 
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contempt  sanctions  to  deal  with  noncompliance,  including  fines  against  the  offending 
governmental  entity,  with  all  the  collateral  costs  of  litigating  these  separate  legal  actions.  The 
secondary  impact  will  be  on  the  other  players  in  the  justice  system,  including  not  just  defendants, 
but  victims,  lawyers  for  both,  users  of  the  civil  justice  system,  and  the  public  at  large.  Distracting 
the  time  and  resources  of  the  primary  players  with  substantial  new  responsibilities  and  risks  will 
have  a  ripple  effect  on  the  quality  of  justice  and  protection  available  to  the  rest  of  society'. 

The  latest  Feinstein/Kyl  redraft  proposes  to  limit  the  available  remedies  in  a  number  of 
ways,  principally  by  seeking  to  prohibit  any  cause  of  action  for  damages  against  any  governmen- 
tal subdivision  or  public  official.  Aside  from  cutting  off  any  meaningful  relief  in  cases  of 
violations  which  have  already  occurred,  this  formulation  raises  troublesome  questions  for  indigent 
defense;  though  a  public  defender  may  be  protected  by  virtue  of  being  a  public  official,  the  same 
protection  would  not  appear  to  extend  to  their  colleagues  who  perform  exactly  the  same  function 
in  different  jurisdictions  as  private  lawyers  —  either  through  individual  appointments  or  contracts 
for  a  set  period  or  number  of  cases.  Can  they  be  sued  for  provoking  "unreasonable  delay"  or 
failure  to  notify  regarding  a  negotiated  plea?  Will  this  simply  produce  a  bonanza  for  legal 
malpractice  liability  insurers?  Will  it  single  out  defense  lawyers  as  the  only  criminal  justice 
players  subject  to  actions  for  damages? 

The  redraft  also  proposes  to  bar  any  type  of  relief  "for  an  accused  or  convicted  offender," 
presumably  to  limit  the  protections  of  the  amendment  to  "innocent"  victims.  But  the  provision 
is  nonsensical  in  many  ways.  There  is  no  requirement  that  the  accusation  or  conviction  bear  any 
relation  to  the  victimization  incident;  a  woman  convicted  of  shoplifting  would  have  no  rights 
against  a  battering  husband.  There  is  no  staleness  limitation;  an  accusation  or  conviction  30  years 
earlier  would  remove  all  rights  from  today's  victim  of  a  vicious  assault.  And  what  is  an 
"accusation?"  Something  less  than  an  arrest  (like  Richard  Jewell  in  the  Olympics  bombing)?  Must 
it  come  from  law  enforcement,  or  might  it  also  come  from  the  media,  or  within  the  community? 
Why  deny  rights  to  an  "accused  offender"  who  is  actually  innocent?  When,  if  ever,  does  an 
"accusation"  fade  as  a  disqualification  for  victims  rights?  Why  no  distinction  between  felonies 
and  misdemeanors  or  petty  offenses,  or  violent  versus  nonviolent  crimes?  Who  is  responsible  for 
investigating  and  determining  whether  victims  have  any  prior  convictions  or  accusations  which 
would  render  them  ineligible  for  all  the  constitutional  protections?  The  police  in  the  middle  of 
an  investigation?  The  prosecutor  juggling  hundreds  of  cases?  If  it  is  left  to  victims  to  voluntarily 
disclose  their  ineligibility,  what  recourse  do  police  or  prosecutors  have  if  the  victim  has  lied,  and 
wrongfully  consumed  valuable  governmental  time  and  resources  accommodating  the  victim's 
rights?  Could  government  officials  sue  victims  for  nondisclosure  of  their  ineligibility?  Could  they 
recover  restitution?  Would  the  nondisclosing  victim  be  guilty  of  an  offense  herself?  Will  this 
provision  perversely  turn  victims  into  suspects  —  i.e.,  sending  police  and  prosecutors  the  message 
that  they  can  cut  their  costs  under  the  amendment  by  uncovering  some  dirt  in  the  victim's  past? 

On  the  fundamental  question  of  whether  the  proposed  rights  cannot  just  as  well  be 
established  by  way  of  stawtes,  executive  orders  and  state  constitutional  provisions,  Cassell  knows 
better  than  most  that  the  U.S.  Constitution  offers  no  bar  to  any  such  approach.  He  has  been 
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involved  in  successful  litigation  sustaining  state  constitutional  provisions  on  victims  rights  against 
federal  constitutional  attack.  In  his  lengthy  and  scholarly  Senate  testimony  in  April,  he  stated  that 
his  research  revealed  absolutely  nothing  in  the  U.S.  Constitution  which  would  conflict  with  the 
new  federal  victims  rights  amendment.  He  related  the  many  ways  in  which  the  Utah  constitutional 
amendment,  which  he  helped  enact,  has  made  a  "dramatic  difference"  in  improving  the  treatment 
of  victims  in  the  Utah  criminal  justice  system.  At  the  same  hearing,  the  co-chairman  of  the 
National  VCAN  described  compellingly  and  proudly  his  first-hand  obser\'ations  of  the  vastly 
improved  treatment  of  victims  under  state  constitutional  amendments,  including  those  in 
Colorado.  Michigan  and  Florida,  where  the  treatment  of  crime  victims  before  and  after  adoption 
of  the  amendment  "differed  as  night  does  from  day." 

The  proponents  of  a  federal  constitutional  amendment  have  cited  only  two  specific  areas 
where  defendants  rights  under  the  U.S.  Constitution  have  frustrated  state  constitutional  protections 
for  victims:  the  exclusion  of  victims  from  a  trial  courtroom  if  they  may  later  be  called  as  a 
witness,  and  the  presentation  of  victim  impact  statements  at  time  of  sentencing.  The  President  and 
his  staff  cited  cases  on  both  these  points  on  June  25  to  show  that  amending  the  U.S.  Constitution 
was  the  only  way  to  protect  victims  rights. 

But  both  cases  have  now  been  overruled.  On  the  victim-exclusion  issue,  the  authority  cited 
was  a  Utah  trial  court's  ruling  that  a  defendant's  due  process  rights  would  be  violated  by  letting 
a  victim  sit  in  the  courtroom  and  hear  other  witnesses  testify  before  testifying  herself  But  just 
two  weeks  after  the  White  House  press  conference,  in  a  case  in  which  Cassell  himself  submitted 
an  amicus  curiae  brief  the  Utah  Court  of  Appeals  unanimously  rejected  this  argument  against  the 
state  constitutional  provision  allowing  the  victim  to  be  present  throughout  the  trial.  Utah  v 
Beltran-Felix,  1996  Utah  App.  LEXIS  75  (July  5.  1996).  The  court  reviewed  federal 
constitutional  challenges  to  victim/witness  exclusion  around  the  countr>',  and  found  not  a  single 
case  suggesting  any  constitutional  problem  with  such  victim  attendance.  In  his  Senate  testimony, 
Cassell  strongly  agreed  with  this  finding,  citing  numerous  cases  upholding  exceptions  from 
sequestration  orders  for  crime  victims  or  family  members:  indeed,  he  went  further,  to  suggest  that 
the  confrontation,  public-trial  and  due  process  provisions  already  in  the  U.S.  Constitution 
affirmatively  mandate  allowing  victims  to  attend  criminal  trials. 

In  fact,  the  exclusion  of  victim/witnesses  from  trials  does  happen  routinely,  but  it  is  based 
on  the  rules  of  evidence,  such  as  federal  rule  615,  rather  than  the  Constitution.  And  just  as  rule 
615  presently  contains  an  exception  of  unquestioned  constitutionality  allowing  the  law 
enforcement  agent  most  familiar  with  the  case  to  remain  in  the  courtroom  throughout  the  trial 
even  if  he  or  she  will  later  be  called  as  a  witness,  so  too  could  Congress  simply  add  an  exception 
for  victims.  Such  an  amendment  to  the  evidence  rules  could  be  detailed  enough  to  include 
safeguards  such  as  allowing  victims  to  testify  first  (the  resolution  contemplated  by  Justice 
Department  officials  even  under  a  constitutional  amendment)  or  by  videotape  if  later  testimony 
is  desired.  Situations  where  new  victim  testimony  is  needed  later  in  a  trial,  such  as  rebuttal 
testimony  after  the  victim  has  heard  other  witnesses,  could  be  dealt  with  by  instructions  to  the 
jury  that  the  possibility  of  tailoring  the  testimony  is  a  credibility  question  for  them  to  weigh. 
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Likewise,  the  victim-impact-statement  case  from  New  Jersey  cited  by  the  President  was 
overruled  by  the  New  Jersey  Supreme  Court  just  three  days  after  the  White  House  briefing.  The 
court  upheld  the  provision  in  the  state  constitution  allowing  victim  impact  evidence,  used  in  this 
case  in  the  sentencing  phase  of  a  murder  trial,  against  challenges  under  both  the  federal  and  state 
constitutions.  State  v.  Muhammad,  59  Cr.L.  1385  (June  28.  1996).  The  victim's  mother,  whom 
the  President  had  at  his  side  and  whose  emotional  ordeal  he  described  vividly,  has  alread>  had 
her  rights  vindicated  without  the  need  for  amending  the  U.S  Constitution. 

The  speed  with  which  these  specific  arguments  for  amending  the  U.S.  Constitution  have 
evaporated  in  the  courts  is  a  sobering  example  of  why  tampering  with  our  nation's  most  sacred 
charter  is  generally  considered  only  as  a  last  resort,  after  all  the  litigation  is  over  and  the  U.S. 
Supreme  Court  has  firmly  shut  the  door.  Here,  the  litigation  is  in  its  infancy,  and  the  door  to 
nonconstitutional  victim  protections  remains  wide  open. 

In  summary,  NLADA  emphatically  stands  by  the  concerns  expressed  in  the  Washington 
Post  and  our  testimony.  All  current  indications  are  that  the  amendment  will  bring  the  cnmmai 
justice  system  to  its  knees,  and  offer  negligible  benefit  for  victims.  And  the  harm  will  be  inflicted 
primarily  on  the  public  employees  whose  job  is  to  fight  crime  and  process  criminal  cases,  with 
potentially  serious  consequences  for  public  safety  and  expenditures.  It  is  no  accident  that  the  more 
the  amendment  is  studied  by  these  key  players  in  the  justice  system,  the  more  they  shrink  from 
it.  Despite  broad  support  for  the  goals  of  the  amendment,  and  despite  the  obvious  possibility  of 
ver)'  quick  action  in  Congress,  major  organizations  are  having  difficulty  endorsing  a  constitutional 
amendment  until  the  practical  ramifications  are  better  known  and  other  approaches  are  weighed. 

•  The  National  Association  of  Attorneys  General  recently  had  the  amendment  under 
consideration  but  could  not  endorse  it.  The  June  1996  resolution  referred  to  above,  while 
voicing  strong  support  for  state  constitutional  amendments  and  legislation,  noted  that 
"questions  have  been  raised  about  the  impact  of  the  proposed  [federal]  amendment  on 
state  criminal  and  juvenile  justice  svstems,"  and  called  for  the  appointment  of  a  working 
group  to  study  its  impact  and  the  need  for  it  and  to  assess  other  ways  to  accomplish  its 
goals.  The  constitutional  amendment  would  be  endorsed  and  modifications  recommended 
only  if  the  working  group  "determined  that  a  constitutional  amendment  is  necessar>'." 

•  The  National  District  Attorneys  Association  had  the  amendment  under  consideration  at 
its  July  1996  annual  meeting.  Amid  philosophical  agreement  with  the  goals  of  the 
amendment,  practical  concerns  were  raised,  and  a  working  group  was  appointed  to  study 
the  proposal  and  the  range  of  other  ways  to  achieve  its  goals. 

•  The  American  Bar  Association  Section  of  Criminal  Justice,  in  a  resolution  proposed  by 
prosecutor  members  at  its  August  1996  meeting,  stated  strong  support  for  the  concept  of 
victims  rights  but  urged  trying  legislation  first.  In  amending  the  Constitution,  "extreme 
caution"  was  recommended  to  avoid  interference  with  defendants'  rights,  judges' 
discretion  to  manage  court  proceedings,  and  prosecutors'  discretion  to  charge  and  plead. 
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and  to  ensure  that  the  costs  are  fully  known  and  covered  by  appropriation. 

•  A  letter  from  scores  of  law  professors  warns  that  the  amendment  could  invalidate 
numerous  state  laws  regarding  probation,  parole,  pretrial  detention,  intimidation  and 
stalking,  restitution  and  victim-offender  mediation.  All  would  be  subject  to  perpetual 
federal  court  oversight.  Indigent  crime  victims  could  demand  court-appointed  counsel.  The 
preclusion  of  compensatory  remedies  "reflects  considerable  confusion  on  why  an 
amendment  is  necessary  and  what  purpose  it  would  serve."  The  Constitution  "should  not 
be  amended  unless  there  is  a  pressing  necessity  to  do  so,  and  no  such  necessity  exists  in 
this  instance." 

•  The  U.S.  Judicial  Conference  Committee  on  Criminal  Law,  in  its  July  16  letter  to 
Senator  Biden,  warned  of  decades  of  litigation  refining  the  ambiguous  concepts  in  the 
amendment.  It  raised  the  possibility  that  the  amendment  might  overrule  the  federal 
mandatory  restitution  and  habeas  corpus  reforms  just  recently  enacted  in  the  terrorism 
legislation.  It  urged  the  "utmost  prudence  and  caution"  and  "thorough  and  exhaustive 
deliberation."  It  suggested  that  Congress  "seriously  consider  initially  promulgating  these 
rights  statutorily"  —  a  "prudent  step  [which]  would  much  more  easily  accommodate  any 
'fine  tuning'  deemed  necessary  or  desirable." 

The  concerns  of  such  groups  echo  precisely  the  concerns  NLADA  has  articulated.  Our 
concerns  are  no  more  false,  or  malicious,  than  theirs,  and  such  accusations  demean  the  accuser 
more  than  those  accused. 

We  hope  that  the  Congress  will  not  let  the  emotionalism  of  the  debate  short-circuit 
rational  discourse.  There  are  many  unexplored  problem  areas,  and  no  need  to  rush.  The  Republic 
has  survived  for  over  200  years  without  a  federal  victims  rights  constitutional  amendment;  indeed, 
victims  rights  have  improved  dramatically  in  recent  years  through  statutory  and  state  constitution- 
al means.  Taking  the  time  to  study  the  efficacy  and  potential  impact  of  federal  constitutional 
versus  other  protections  would  seem  to  be  the  most  likely  route  to  true  victim  protection  with 
minimal  unintended  collateral  harm  to  the  American  justice  system. 

We  respectfully  request  that  this  submission  be  made  a  part  of  the  formal  record  of  the 
Judiciary  Committee's  hearing. 

Sincerely, 

H.  Scott  Wallace 
Special  Counsel 

cc:  Members  of  the  Judiciary  Committees 
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Scott  Wallace 

Mangling  the  Constitution 

The  folly  of  the  victims '  rights  amendment. 

Bob  Dole  has  propoaed  i  consotutxxuJ  tmendnwnt  crating  orw 
nghu  for  cnme  victuni.  becauM.  u  be  uys  vitboui  eiabanooa.  the 
praxtent  must  be  on  the  side  of  the  vKrtims.'  Just  this  week.  Presxlent 
Clmtoa  eodoned  the  Klea.  too.  Criminal  defeadaots  bave  plenty  otf 
nghu.  foes  the  reaacaing.  so  wtiy  shouktn  t  vMrtzma.' 

Such  an  uDeodmeot  m>7  ^f^tp  pofatxaDy  nresaDble.  bat  m  fact  there  a 
somethmf  m  it  for  luit  about  craytotiY  to  object  to.  mdudmg  vmma. 

Under  the  leadmg  Senate  measure,  victims  id  every  lederai.  lUte  and 
local  furudictloa  would  have  the  ngbt  to  be  inionDed  ot  and  be  present 
at  any  stage  of  the  crmimal  process  at  wtucb  the  deiendant  might  be 
pmenL  TVy  would  be  enotled  to  obfca  to  a  negooaied  plea  or  a  re- 
lease tnxn  custody  Tber  would  be  ffuaru teed  a  spee^  tnal  aod  I  coo- 
Cham  tree  trom  unreaaooabk  deiar  hill  rescmmoc  trom  the  ofieader 
pobce  protection  agiAui  v»ieace  or  anmiflation  by  the  acotaed  or  coo- 
victed  odeoder.  and — ""«p»''»«  but  esaentul — some  viy  orf  eniarast 
tboacngbu. 

Ifiliractice.  though,  bow  would  pobce  feel  about  givmg  victirai  a  coo- 
stitutKnal  ngbt  to  protectxjo  from  tunber  v>o*eoce  br  their  accused  at- 
ladLcr?  Nobody  m  the  oatioo  no*  has  a  cociflDrutX)oaJ  ngbt  to  pobce  prc^ 
tectxn.  and  for  good  rcasoo:  lawsuits.  Peopte  unAappy  with  pobce 
protectioo  would  sue  to  get  more  of  iL  People  tnmred  because  there 
wiml  eoough  of  it  vouM  sue  for  money  damages. 

Proaecuton'  nffir*^  would  be  ned  m  kmou.  They  curreotiy  reaolve 
omeoutotf  10  cuea  by  ptea  agreement.  Letting  a  vKxun  block  a  plea 
agreement  means  a  lengthy  trui.  and  it  takes  away  a  proaecutor  i  best 
tool  for  mduoDg  cooperatx»  agamst  more  serxxii  cnmioaia.  Forang  a 
case  to  a  'speedy*  trui  before  the  proaecutjoo  la  ready  belpa  oottody  but 
tbcdefcDdADL 

Gjiieujuiis  officials  woukto't  know  what  fait  them.  About  5  tnilliao 
people  are  tmder  correctxioal  coatroL  1.5  nlboo  of  wbom  are  inoLTcer- 
aied.  The  day  Uua  coostitutiaQal  amendment  took  effect.  correctioQa  au- 
thorities voukl  have  to  start  identifymf,  tradoog  down  and  oocifnng 
vKHms  at  cnmea  that  might  be  decadea  old  erery  time  any  proceedmg 
Bvolvmt  an  odcnder  occured.  fnnn  setnng  a  rckase  date  to  deoding 
wtaeiher  to  revoke  an  mmate's  televiaao  prmkfcs  or  ptacc  an  eiectroo- 
K  Dwoiumng  bracelet  oo  a  parolee  s  ankle. 

The  courts  particuiarty  would  be  cnppled.  and  oot  rust  by  bemg 
forced  to  provide  more  tnais  taster.  By  granting  a  ngbt  to  a  "final  coo- 
clusaoo  free  fa^mi  unreasonable  delay*  m  additxm  to  a  'speedy  trui.'  the 
amendment  could  open  up  the  posaibihrv  of  a  victim  i  sumg  a  ^ge  for 
DOC  wrappittg  up  a  case  fast  enough.  It  would  also  trump  the  eihaustive 
habeas  corpus  sutute  that  Coogresa  finally  baa  passed  to  speed  up  the 
renew  at  citmmal  convxnoos.  reopening  worlds  oi  ambiguity  about 
wtiether  any  delay  incurred  m  correcting  a  wrongful  convictJOQ  coukl 
poaaibty  be  "unreasonable.' 


And  the  burdens  uin^'*^'^  oo  the  courts  by  grvng  w*"'^"***  a  i-ijuummoo* 
al  nght  to  hiD  iraijimaai  would  be  oot  onty  maasve  but  pontleoa.  More 
than  &S  percept  d  all  crmnoal  defendants  are  mdifcnL  with  do  abitrcy  to 
pay  iTf^niM""'  Yet  oam  stiD  vouid  be  rvqnred  to  boU  huudiedi  trf 
TfamK^wds  C^  h—naf  to  detgntang  who  was  hrmed  and  CyrtJy  how 
much,  and  to  oaue  a  preaae.  tar,  but  oompletety  uaeleas  order. 

Moreorer.  faraag  the  natioo  s  probatjon  officers  to  endleaa^y  pursue 
uDooOectible  debU  wouid  take  them  away  tnxa  their  mam  )ob  of  super- 
vieug  defendanu  and  ennmatei 

Perhaps  the  biggeat  lasers,  though,  would  be  ordinary  Amencaos. 
Gfveo  the  dram  oo  the  tmte  and  resources  cd  sooety's  cnroe-fightmf  b>- 

tiniinBn   itw^ti«*m|prna*riitf>r«  pnhff»  mitrt«aild  prnhannw  frffie»r<- 

the  puhbc  actually  would  be  less  safe  with  such  an  amendment  m  force.- 
Awl  Xhe  amount  a<  taxpayer  dollars  speoi  codd  be  staggermg. 

Consider  the  cost  oi  ideoizfying.  kxatmg  and  nocrfymg  every  nctsm  at 
t&e  buDdreda  afroutme  states  of  the  dunmai  fusooe  system  where  the 
defendant  is  cotxtled  to  be  present — and  then  amttgiag  to  schedule  the 
proceedmg  to  fit  the  victim's  availability.  CoosKter  the  cocnplenty  <A 
trymg  to  figure  out  just  who  qualifies  as  a  victim  of  cnmes  such  as  drug 
deaimg.  racfceteermg  conspiracy  or  s  tone  discharge  mio  a  nver  by  a 
corporstioo.  Add  the  cost  at  the  extra  iruls  and  knger  pnsoo  sentences 
wtien  victims  oppose  pka  agreemenu  or  release  dates.  Add  to  this  the 
cost  of  more  govemiDent  lawyers  and  probatioo  officers,  adnidicating 
the  compiamu  ai  victims'  whose  nghu  have  been  neglected,  and  the 
damages  ordered  to  be  paid  out  of  pubbc  coffen. 

Oddly  enough,  the  amendment  wouU  undermme  the  best  aaaistance 
program  victims  already  have:  the  compensation  hmds  around  the  coun- 
try that  provide  quick  monetary  help,  counsehng  and  support  services  m 
the  tratimaoc  aftermath  otf  a  vioient  crme.  The  cnmmal  fines  (tut  hind 
these  programs  would  dry  up  if  the  Coostitutxio  requires  resotutxn  to 
be  fully  pud  first. 

In  faa,  the  only  likely  wmoers  under  the  proposed  coosututional 
amendment  would  be  trial  lawyers  When  they  persuade  a  victim  to  sue 
pobce.  prosecutors  and  other  government  agenaes  for  failure  to  give 
vKtima  the  atxentmo  to  which  they  are  consatutiorullv  entitled,  they 
wUl  pocket  ooe-thirdorf  every  judgment.  Rights  without  re    ediesare 
meanmgless,  and  money  damages  are  the  only  possible  reuiedy  when 
people  have  been  senoualy  miured  because  the  govemmeot  violated 
their  constitutional  nghu.  Oanuges  could  be  enormous  tor  severe  mp^ 
nes  directly  traceable  to  a  failure  at  required  police  protection,  a  failure 
to  nocify  about  a  release  or  escape,  or  a  lack  of  opportunity  to  object  to  a 
pies  or  a  release. 

But  despite  these  faffty  obvwus.  and  disastrous,  practical  ramifica- 
tions, the  debate  has  oot  yet  progressed  beyond  plaDtudes  of  concern 
for  cruse  victims-  And  despite  legislatioo  on  the  books  mandating  cost 
assesamenu  of  pendmg  cmne  bills  and  of  unhinded  mandates  Congress 
forces  upon  the  sutes.  absohitely  no  cost  inquiry  has  been  conducted. 

tn  this  tact-bre  campaign  environment,  such  a  politicallv  appealing 
sop  to  victims  could  pass  Congress  in  a  heartbeat.  Congress  should  take 
a  deep  breath,  count  to  Nov.  5.  and  then  deode  dispassionately  irbeiher 
the  measure  menu  more  careful  examinatioo. 

TW  wruer  is  iptaaJ  counsti  witS  Uu  Natumai  Ligai  Aut  and 
Drftndtf  AjsoctMion, 
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Christine  T.  Miluken 

Execuave  Dtrretor 
Getunl  Cowutt 


National  Association  of  Attorneys  General 

444  NORTH  CAKTOL  STREET  SUITE  339 

WaSHINCTON.  DC    20001 

Ra2)434-M>54 

(202)  434-(05«  FAX 


August  IS.  1996 


The  Honorable  Henry  J.  Hyde 
Chairman,  House  Judiciary  Committee 
United  States  House  of  Represcntauves 
2110RBybum 
Washington, DC.  20515 


PREstDErrr 

SCOTT  HARSHBARGEK 
Aaomey  Omerat  of  MoMMoehiurm 

presidente1.ect 
James  E.  Doyle 

Aaamey  Omeroi  of  Wiscatuui 

VICE  PRES[DE^^• 

MOCE  MOORE 

Aaom^  Gent  raj  o/UitiUxip/x 

IMMEDIATE  PAST  PRESIDENT 

TOM  UDAU. 

Aaomey  GtneraJ  of  Sew  Mexico 


Dear  Congressman  Hyde: 

As  chair  and  vice-chair  of  the  National  Associauon  of  Attorneys  GeneraJ  ("NAAG")  Victims"  Rights 
Task  Force,  we  wnie  on  behalf  of  the  state  attorneys  general  to  you,  as  Chairman  of  the  US  House  Judiciary 
Comrmttee,  to  express  our  uiteresl  in  the  proposed  victims'  nghts  Consututional  amendment 

The  NAAG  Vi  'ims"  Rights  Task  Force  was  created  by  a  resolution  adopted  at  the  NAAG  Summer 
Meeting  Under  the  resolution,  a  copy  of  which  is  attached  for  your  information,  the  task  force  is  instructed  to 
stud\',  analyze  and  make  a  recommendation  on  the  proposed  crime  victims'  nghts  Constitutional  amendmenL 

It  IS  a  challenging  task  that  we  are  attcmptmg  to  accomplish  as  quickly  as  possible  We  are  currently 
woriang  to  develop  an  informed  consensus  opmion  that  reflects  both  the  importance  of  this  policy  decision  and 
Its  broad  unplications  We  look  forward  to  working  closely  with  the  Congress,  the  administration,  and  the 
victims'  rights  community. 

This  IS  an  issue  in  which  many  attome>'s  general  have  been  very  mvolved  in  theu-  respective  states.  As 
you  are  aware,  more  than  twent\  states  already  have  a  victims'  rights  provision  in  their  stale  constitutions  and 
all  but  six  states  have  either  a  constitutional  or  statutory  provision. 

It  IS  cnDcal  that  the  combuied  expertise  of  the  states  be  used  on  this  unportant  issue  We  look  forward 
to  working  with  you. 


Sincerely, 


JerorfuahW   (JiiV)  Nixon 
Attorney  General  of  Missouri 
Chair,  Victims'  Rights  Task  Force 


L 


Jeffrey  R.  Howard 

Attorney  General  of  New  Hampshire 

Vice-Chair,  Victuns'  Rights  Task  Force 


Enclosure 

cc    Attomev'  General  Scott  Harshbarger,  Commonwealth  of  Massachusetts,  NAAG  President 
Christine  Milliken,  Executive  Director,  NAAG 
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NATIONAL  ASSOCIATION  OF  ATTORNEYS  GENERAL 

Adopted 

Summer  Meeting 

June  9-12,  1996 

St.  Louis,  Missouri 

RESOLUTION 

SUPPORTING  THE  NEED  FOR  ENHANCED  VICTIM  PARTICIPATION  IN 
AND  ACCESS  TO  THE  CRIMINAL  JUSTICE  SYSTEM 

WHEREAS,  millions  of  people  and  households  in  the  United  States  are  victimized  by  crime 
each  year;  and 

WHEREAS,  many  victims  and  their  survivors  face  substantial  fmancial  loss,  physical  mjuiy, 
emotional  trauma  and  significantly  reduced  quality  of  life;  and 

WHEREAS,  family  members  and  friends  of  victims  and  survivors  of  cnme  also  suffer  from 
similar  trauma;  and 

WHEREAS,  victims  have  a  nght  to  be  treated  with  dignity,  respect,  courtesy,  and  sensitivity 
and  the  cnminal  justice  system  still  fails  to  provide  too  many  victims  with  meaningful  access  and 
participation;  and 

WHEREAS,  twenty  states  already  have  amended  their  constimtions  to  provide  for  the  nghts 
of  victims  in  their  state  criminal  justice  process;  and 

WHEREAS,  a  similar  number  of  states  currently  have  statutory  provisions  affording  cnme 
victims  certain  nghts  m  the  cnmma!  justice  system;  and 

WHEREAS,  Congress  recently  passed  legislation  making  restitution  mandatory  in  all  federal 
cnminal  cases;  and 

WHEREAS,  a  number  of  states  have  similar  laws  requinng  orders  of  restimtion  in  cnminal 
cases;  and 
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WHEREAS,  the  National  Association  of  Attorneys  General  has  supported  victims  of  cnme 
legislation  since  at  least  1979;  and 

WHEREAS,  a  proposed  Victims'  Rights  Constitutional  Amendment  was  recently  introduced 
in  both  Houses  of  Congress;  and 

WHEREAS,  the  decision  to  amend  the  United  States  Constitution  is  a  decision  of  the  utmost 
importance  which  cannot  be  taken  without  due  regard  for  established  principles  of  federalism  and 
for  the  hard  won  protections  victims  of  cnme  now  enjoy  under  state  law;  and 

WHEREAS,  questions  have  been  raised  about  the  impact  of  the  proposed  Amendment  on 
state  criminal  and  juvenile  justice  systems; 

NOW,  THEREFORE,  BE  IT  RESOLVED  THAT  THE  NATIONAL  ASSOCLATION 
OF  ATTORNEYS  GENERAL: 

1.  Reaffirms  its  commitment  to  support  victims'  nghts  through  support  for  appropnate 
constitutional  amendments  in  states,  commonwealths,  and  territones  that  do  not  have  such  an 
amendment; 

2.  Reaffirms  its  commitment  to  support  enactment  of  a  meaningful  statutory  Victims'  Bill 
of  Rights  in  states,  commonwealths,  and  temtones  that  do  not  already  have  such  a  statute; 

3.  Authonzes  NAAG  to  establish  a  working  group  to:  (a)  study  and  develop  an 
understanding  and  analysis  of  the  proposed  constitutional  amendment ,  its  impact  upon  the  states  and 
the  necessity  of  the  proposed  amendment;  (b)  work  cooperatively  with  the  Congress,  the  U.S. 
Department  of  Justice,  the  National  Distnct  Attorneys  Association,  victims'  nghts  groups  and  other 
interested  groups  or  organizations  as  necessary  to  accomplish  its  goals;  and  (c)  if  it  is  determmed  that 
a  constitutional  amendment  is  necessary,  suggest  any  recommended  modifications  to  the  proposed 
amendment;  and 

4.  Authorizes  the  Executive  Director  of  the  Association  to  transmit  the  resolution  to  all 
appropnate  entities. 

Approved  June  1 1,  1996 

AVMSMRESOI 
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BOB 
'DOLE 

'FOK  PME5IDENT 


June  21.  199( 


The  President 
The  White  House 
Washington,  D.C. 

Dear  Mr.  President; 

I  was  pleased  to  read  the  news  accounts  today  suggesting  that  you  may  soon  endorse  an 
amendment  to  the  United  States  Constitution  guaranteeing  certain  basic  rights  for  the  victims  of 
crime.  As  you  may  know,  I  endorsed  a  federal  victims'  rights  amendment  last  month  during  a 
speech  in  Aurora,  Colorado.  It  is  my  hope  that  we  can  put  partisanship  aside  and  that  you  will 
decide  to  join  me  in  this  effort. 

As  you  may  know.  20  states  have  adopted  state  constitutional  amendments  protecting 
victims'  rights.  Now  it  is  time  to  extend  these  rights  to  every  crime  victim  in  America. 

Last  year,  43  million  Americans  were  the  victims  of  crime;  nearly  1 1  million  Americans 
were  the  victims  of  violent  crime,  such  as  murder,  rap>e,  and  aggravated  assault.  Unfortunately, 
when  the  perpetrators  of  these  vicious  acts  arc  finally  caught  and  arrested,  their  victims  are  all 
too  often  marginalized  by  the  criminal  justice  system.  For  example,  crime  victims  are  often 
forced  to  sit  outside  the  courtroom  during  trials  because  they  are  witnesses.  In  many  cases,  they 
are  unable  to  give  information  to  the  judge  about  settmg  bail.  They  are  often  kept  in  the  dark, 
rarely  being  informed  about  the  schedule  of  court  proceedings  or  the  entry  of  plea  bargains.  And 
once  the  trial  starts,  the  focus  is  typically  not  on  the  crime  victim,  but  on  the  rights  and  needs  of 
the  criminal  defendant. 

Quite  simply,  we  must  restore  some  balance  to  oui  criminal  justice  system.  "Justice  for 
all"  must  mean  justice  for  the  victims  of  crime  and  their  families. 

At  the  same  lime,  a  federal  victims'  rights  amendment  is  more  than  just  a  phrase  to  be 
casually  thrown  about  as  political  rhetoric.  To  be  meaningful,  it  should  guarantee  the  following 
basic  rights: 

*  the  right  to  be  informed  of,  and  given  the  opportunity  to  be  present  at,  every  relevant 

proceeding  involving  the  accused  or  convicted  offender; 

*  the  right  to  be  heard  at  any  proceeding  involving  sentencing; 

*  the  right  to  be  informed  of  any  release  of,  or  escape  by,  the  offender; 


Authorized  and  paid  for  by  Dole  for  President,  Inc.,  Robert  Lighthizer,  Treasurer 
810  First  Street.  Northeast  •  Suite  300  •  Washington,  D.C.  20002  •  (202)  414-6400 
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*  the  right  to  object  to  a  previously  negotiated  plea  or  a  release  from  custody; 

*  the  right  to  a  speedy  trial  and  a  final  conclusion  of  the  case  free  from  unreasonable 

delay; 

'  the  right  to  restitution  from  the  convicted  offender;  and 

*  the  right  to  be  protected  from  violence  or  intimidation  by  the  accused  or  convicted 

offender. 

Mr.  President,  I  hope  today's  news  reports  are  accurate.  On  behalf  of  the  millions  of 
Americans  who  arc  victimized  by  crime  each  year,  I  urge  you  to  join  me  in  supporting  a 
meaningful  victims'  rights  amendment  to  the  United  States  Constitution. 


Sincerely, 


>i. 


BOB  DOLE 


•V 
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BOB 
'DOLE 

'FOR  PRESIDENT. 


REMARKS  PREPARED  FOR  DELIVERY 

SENATOR  BOB  DOLE 

MUNICIPAL  JUSTICE  CENTER 

AURORA,  COLORADO 

TUESDAY,  MAY  28, 1996 


Thank  you  all  very  much.  It's  great  to  be  here  with  all  of  you.  I'm  especially  pleased  to 
be  with  your  outstanding  attorney  general,  Gale  Norton. 

I'm  honored  to  be  joined  today  by  so  many  fine  men  and  women  who  have  dedicated 
their  careers  to  serving  and  defending  the  public.  Those  of  us  in  the  political  world  talk  a  lot 
about  fighting  crime,  but  you  arc  on  the  front  lines  every  day  --  safeguarding  our  communities 
and  protecting  our  streets.  I  salute  each  and  every  one  of  you. 

Most  Americans  need  little  convincing  That  we  have  a  crime  problem  of  very  serious 
dimensions  in  this  country.  When  people  say  our  country  is  headed  in  the  wrong  direction,  one 
of  the  first  things  they  cite  is  the  explosion  of  crime. 

I've  seen  America  come  through  some  tough  challenges  in  my  lifetime;  we  have  a  few 
more  challenges  ahead.  I  am  hopeful  because  I  know  that  whatever  problems  we  face, 
Americans  have  what  it  takes  to  resolve  them. 

But  I  think  there  is  a  general  feeling  that  in  our  criminal  justice  system,  somedung  has 
gone  terribly  wrong.  We  all  know  the  problems. 

More  than  43  million  of  our  fellow  citizens  arc  victims  of  crime  each  year;  eleven  million 
of  these  crimes  are  violent.  But  only  1  in  100  violent  crimes  ends  in  a  jail  sentence. 

Vet  when  criminals  are  caught  by  police  and  brought  to  trial,  they  may  never  do  time. 
Violent  criminals  are  only  1/Sth  as  likely  to  serve  their  full  sentence  as  they  were  in  the  1960s. 
Convicted  rapists  serve,  on  average,  only  five  years  in  prison.  Drug  traffickers  less  than  two. 

Many  Americans  believe  our  criminal  justice  system  is  failing.  And  they  are  right. 

Our  two  parties  have  embraced  two  very  different  visions  of  crime  and  punishment. 
Until  fairly  recently,  the  debate  in  America  was  about  how  to  catch  and  punish  wrongdoers,  not 
whether  to  punish  them  or  whether  they  were  even  wrongdoers.  The  debate  was  not  about  "root 
causes"  and  theories  about  rehabilitation.  It  was  about  right  and  wrong  ...  guilt  and  mnocencc. 
We  believed  killing  is  caused  by  killers,  robbing  by  robbers,  drug-dealing  by  drug  dealers. 

The  liberal  view  is  that  crime  and  violence  are  not  so  much  punishable  offenses  as 

Authorized  and  paid  for  by  Dole  for  President,  Inc.,  Robert  Lighthuer,  Treasurer 
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treatable  disorders.  But  the  liberal  philosophy  is  not  the  solution  to  our  crime  problem.  In  fact, 
it's  one  of  the  sources  of  the  problem. 

And  it's  one  of  the  reasons  Bill  Clinton  will  be  remembered  as  a  president  who  just  didn't 
get  it.  He  understands  what  he  needs  to  say,  but  he  jusi  doesn't  grasp  what  he  needs  to  do. 

Now  last  month,  I  caught  some  criticism  for  questioning  Bill  Clinton's  judicial 
appointments.  Democrats  complained  that  I  was  trying  to  politicize  the  courts,  as  if  the  judicial 
philosophy  a  President  brings  into  office  was  not  an  important  factor  in  the  mm<is  of  American 
voters.  It  seems  that  some  believe  our  courts  should  be  above  pubhc  scrutiny  or  accountability. 
There  were  even  those  who  said  1  should  not  malce  the  importance  of  judicial  appointments  an 
issue  in  this  campaign- 
Well  I  heard  their  objections  and  I  have  a  simple  response:  The  motion  is  denied. 

I  believe  one  of  the  most  important  legacies  any  president  can  leave  is  who  he  appoints  to 
the  judiciary.  Wehavetenn  limits  for  presidents  but  not  judges.  They  serve  for  life.  They  can 
touch  American  society  for  decades.  Bill  Clinton's  legacy  is  already  clear.  It  includes  a  startling 
number  of  appointees  more  faithful  to  liberal  orthodoxy  than  to  tiaditionaJ  notions  of  crime  and 
punishment. 

Take  Harold  Baer,  the  Clinton  judge  from  New  York  who  ruled  that  there  was  nothing 
suspicious  about  suspected  drug  dealers  running  away  from  the  police,  because,  in  his  opinion, 
residents  of  the  area  would  be  reasonable  to  regard  law  enforcement  as  "corrupt." 

Or  Florida  Supreme  Court  Justice  Rosemary  Barkett,  who  joined  a  dissenting  opinion  in  a 
case  involving  a  bruUl.  racially-motivated  killing.  The  opinion  declared:  "This  is  not  simply  a 
homicide  case,  it  is  also  a  social  awareness  case."  It  went  on  to  state  that  the  raurderrr  was 
motivated  by  the  "pervasive  illness  of  racial  discrimination"  and  the  victim  was.  in  the 
murderer's  eyes,  only  "a  symbolic  representative  of  the  class  causmg  the  perceived  injustices." 
Bill  Clinton  rewarded  this  judge  with  a  seat  on  the  Eleventh  Circuit  Court  of  Appeals,  where  she 
continues  to  press  her  liberal  agenda. 

Bill  Clinton  hates  to  have  the  harsh  light  of  public  scrutiny  shincd  on  his  judicial 
appointments.  He  can't  defend  them,  so  he  tries  instead  to  change  the  subject.  Well,  I  can 
guarantee  you  this:  There  will  be  no  Judge  Baers  or  Judge  Barketts  in  a  Dole  Admiriistration. 
Liberals  intent  on  imposing  their  agendas  from  the  bench  should  run  for  office;  when  I  am 
President,  only  conservative  judges  need  apply. 

The  President's  record  is  no  better  when  it  comes  to  selecting  federal  prosecutors  -  the 
individuals  responsible  for  bringing  criminals  to  justice. 

When  Bill  Clinton  took  office,  he  fired  every  United  States  Attorney  in  the  country  -  an 
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act  of  partisaaahip  unprecedented  in  American  politics.  He  replaced  them  with  his  own 
appointees  -  some  of  whom,  like  his  judges,  reftise  o  take  a  hard  Ime  when  it  comes  to  putting 
criminals  behind  bars. 

Look  at  the  shocking  examples  in  California.  As  reported  in  the  Los  Angeles  Times,  one 
drug  runner  was  caught  bringing  1 58  pounds  of  cocaine  into  our  country.  She  was  released,  the 
charges  against  her  dropped  by  a  Clinton  prosecutor.  Other  drug  smugglers  were  caught  with 
37  000  Quaalude  tablets  and  32  pounds  of  hallucination-inducmg  drugs.  The  Clmton  U.S. 
Attorney  apparcnUy  refused  to  prosecute  them.  Since  1994,  more  than  1,000  suspects  caught 
smuggling  drugs  into  the  United  States  from  Mexico  were  simply  sent  home,  free  to  make 
another  attempt  to  bring  their  poison  across  the  border. 

The  list  goes  on.  There's  Clinton's  U.S.  Attorney  in  Phoenix,  who  refused  to  authorize  a 
search  wanant  in  a  major  two-year  investigation  to  break  up  a  child  pornography  nng    And  the 
President's  prosecutor  in  Miami,  who  got  himself  thrown  out  of  a  so-called  adult  entertamment 
club  after  allegedly  biting  one  of  the  dancers.  He  resigned  in  disgrace. 

Ladies  and  gentlemen,  last  week  we  learned  about  another  disgrace.  We  found  out  that 
the  President's  top  political  advisor  is  also  helping  accused  rapists  beat  the  rap.  The  same  PR 
consultant  who  has  been  helping  Bill  Clinton  pose  as  a  crime-fighter  has  been  moonlightmg  for 
an  accused  rapist  in  Connecticut,  advising  the  rapist's  legal  team  on  techniques  for  selecting  an 
easy-going  jury.  No  wonder  they  don't  get  it. 

The  truth  is  that  if  Bill  Clinton  had  done  more  to  fight  crime,  if  he'd  appointed  people 
serious  about  fighting  crime,  he  wouldn't  need  a  high-priced  PR  man  to  help  him  with  the  issue. 
The  single  most  important  thing  a  president  can  do  to  fight  crime  is  put  crime-fighters  in  our 
court  rooms  ~  both  on  the  bench  and  at  the  prosecutor's  desk.  And  when  I  am  President,  that  is 
exactly  what  1  will  do. 

This  campaign  is  about  the  truth,  and  wc  are  going  to  tell  the  truth  about  Bill  Clinton's 
record.  And  when  you  search  for  the  truth,  what  you  discover  is  the  President  mistakes  the 
promise  for  the  deed.  The  Clinton  crime  policy  comes  to  just  that  --  heavy  on  promises,  light  on 
accomplishments. 

As  a  candidate,  he  pledged  to  put  100,000  more  police  on  the  streets.  Who  can  argue 
with  that  goal?  More  police  on  the  beat  means  greater  security  in  our  neighborhoods.  But  as  with 
so  many  Clinton  promises,  there's  a  huge  credibility  gap  between  his  rhetoric  and  his  record. 

So  about  two  weeks  ago,  I  called  him  on  it.  I  pointed  out  that  the  real  number  of  new 
police  is  only  a  fraction  of  what  he  promised.  The  White  House  didn't  like  that  -  they  never  like 
It  when  they  have  to  back  up  their  rhetoric.  One  of  the  President's  senior  advisers  told  reporters 
-  and  I  quote  -  "next  week,  43,000  of  the  100,000  cops  will  be  on  the  street  and  funded."  A  few 
days  later,  Mr,  Clinton's  Attorney  General  backtracked  and  basically  admitted  1  was  right   Turns 
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out  only  17.000  new  officers  are  actually  on  the  street. 

Say  one  thing,  do  another.  That's  the  Clinton  record.  And  that  is  another  reason  I'm 
running  for  President. 

Ladies  and  gentlemen,  justice  isn't  just  a  theory  -  it's  a  duty.  It's  not  just  another 
election-year  pledge  --  it's  a  sacred  promise. 

The  stakes  have  never  been  higher. 

Last  year,  the  President  proudly  announced  a  slight  one-year  drop  in  the  violent  crime 
rate.  In  1 994,  more  than  23,000  people  were  murdered  -  a  decline  of  five  percent.  This  was 
proof,  he  said,  that  "America  is  moving  in  the  right  direction." 

Of  course,  SBX  reduction  in  the  number  of  murders  is  good  news.  But  frankly,  when 
23,000  or  so  killings  a  year  seems  like  good  news,  I  think  we're  losing  persp>ective.  Twenty-three 
thousand  Americans.  That's  the  population  of  a  small  town,  lost  every  year. 

And  there's  something  even  that  grim  statistic  doesn't  tell  us:  The  killings  are  getting 
more  brutal,  more  ruthless  and  more  random.  Things  are  moving  in  the  wrong  direction:  today, 
for  the  first  time  ever,  most  murders  are  committed  by  strangers  to  their  victims.  Ours  is  the  age 
of  violence  without  feeling,  and  guilt  without  remorse;  the  paroled  child  molester.  The  drive-by 
shooting.  The  "thrill  shooting."  "Wilding."  The  serial  killer.  The  mail-bomber. 

Women  in  America  know  better  than  anyone  about  the  randomness  and  ruthlessness  of 
crime.  It  is  a  shameful,  national  disgrace  that  nightfall  has  become  synonymous  with  fear  for  so 
many  of  Amenca's  women.   Why  should  our  wives  feel  unsafe  when  they  leave  work  in  the 
evening?  Why  should  our  daughters  be  gripped  with  fear  when  they  enter  a  shopping  mall 
parking  lot. 

We  have  a  mounting  drug  crisis  as  well,  though  the  current  Administration  doesn't  appear 
to  have  noticed.  Presidents  Ronald  Reagan  and  George  Bush  were  senous  about  solving  the  drug 
problem.  A  lot  of  people  thought  it  couldn't  be  done,  but  it  was  -  marijuana  use  declined. 
Cocaine-related  deatha  —  down.  Use  of  heroin  and  LSD  -  down. 

But  here  as  well,  things  are  moving  in  the  wrong  direction.  The  numbers  are  going  back 
up.  Teen  drug  use  has  nearly  doubled  since  President  Clinton  took  office.  The  spirit  of  the  60s 
has  returned,  with  an  Administration  that  has  done  almost  nothing  to  fight  drugs.  They 
downgraded  the  Drug  Czar's  office  and  cut  funding  for  interdiction.  They  slowed  down  the 
number  of  new  narcotics  prosecutions.  To  this  day,  the  Administration's  most  memorable 
pronouncement  on  the  drug  issue  came  from  his  surgeon  general,  Joycelyn  Elders,   What  was  her 
drug  policy?  She  said  that  drugs  ought  to  be  legalized, 
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There  is  another  fact  that  should  deeply  concern  us:  our  nation  is  in  the  midst  of  a 
juvenile  crime  wave.  The  murder  rale  among  14-  to  17-year-olds  more  than  doubled,  rising  172 
percent  between  1985  and  1994.  Thirty-five  percent  of  all  violent  crime  is  now  committed  by 
offenders  less  than  20  years  of  age.  It  wasn't  long  ago  that  we  staned  worrying  about  children 
havmg  children    Today,  we've  arrived  at  yet  another  cultural  milestone:  children  killmg  children. 
Juvei^le  arrests  may  double  by  the  year  2010.  Some  of  today's  newborns  will  become 
tomorrows  14-year-old  killers  -  "super  predators."  as  the  experts  predict. 

I  won't  pretend  this  is  a  simple  issue.  Too  many  children  are  bom  into  circumstances  few 
of  us  can  imagine  --  mean  streets,  loveless  homes.  TTiese  children  are  American  cmzens  like  the 
rest  of  us.  Our  leaders  should  never  rest  until  we  have  found  ways  to  reach  out  and  offer  hope  to 
everyone. 

At  the  heart  of  juvenile  violence  is  the  breakdown  of  the  family  -  the  nucleus  of 
civilization.  Today  more  than  30  percent  of  our  children  are  bom  into  homes  without  fathers.  In 
1 5  years,  under  the  current  rate,  the  number  will  exceed  50  percent.  No  society  that  calls  itself 
civilized  can  sustain  this  frightening  trend. 

At  its  best,  government  can  help  families.  At  its  worst,  it  can  hurt  families,  whether  by 
axing  them  too  much  or  failing  to  deliver  a  quality  education.  But  of  all  the  wrong  turns  taken 
by  big  govenimcnt.  none  has  been  a  greater  disaster  than  welfare.  The  system  treats  maniage, 
work,  and  personal  responsibility  as  irrelevant.  It  has  produced  a  culmre  of  illegitimacy, 
dependency,  and  self-destruction. 

Rebuilding  the  family  is  the  best  juvenile  crime  prevention  program  we  could  hope  for. 
And  we  can  start  by  reforming  welfare.  Last  week,  I  announced  a  plan  that  will  attack 
illegitimacy  and  drag  use,  and  give  people  on  welfare  the  tools  they  need  to  work  their  way  out 
of  dependency.  Bill  Clinton  promised  to  "end  welfare  as  we  know  it."  Bob  Dole  is  going  to  get 
the  job  done. 

But  there  is  a  difference  between  compassion  for  those  bom  into  struggle  and  excuses  for 
those  who  choose  lives  of  crime  and  violence.  President  Clinton's  answer  to  juvenile  crime  has 
included  an  array  of  social  service  programs.  But  fielding  armies  of  well-meaning  social  workers 
is  not  the  way  to  prevent  violent  crime. 

I  have  spent  some  time  focusing  on  President  Clinton's  crime  record  because  I  believe 
government  has  no  higher  responsibility  than  protecting  its  citizens.  There  are  also  few  issues 
where  the  gap  between  Bill  Clinton's  rhetoric  and  his  record  is  so  profound. 

But  I  also  believe  that  those  who  would  lead  this  nation  must  do  more  than  just  criticize  ~ 
we  have  an  obligation  to  spell  out  the  policies  and  principles  we  will  use  to  guide  our  country 
and  meet  its  challenges. 
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I  have  already  discussed  my  conunitment  to  ^>pointmg  federal  judges  and  prosecuton 
dedicated  to  fighting  crime    Let  me  now  tell  you  about  pohcies  I  will  implement  as  President  to 
replace  crime-fighting  rhetoiic  with  action. 

Juvenile  Justice  Reform 

Many  of  the  rules  of  our  juvenile  justice  system  were  designed  when  the  worst  offenses 
committed  by  teenagers  included  joy-riding  and  truancy.  Fortunately,  many  states  are  now 
changing  these  rules,  and  revising  their  juvenile  justice  systems  to  reflect  the  violent  realities  of 
our  time. 

The  federal  government  can  help  lead  by  example.  We  must  amend  the  federal  laws  to 
ensure  that  juveniles  who  commit  violent  federal  crimes  are  automatically  prosecuted  as  adults. 
A  violent  teenager  who  commits  an  adult  crime  should  be  treated  as  an  adult  in  coun  and  should 
receive  adult  punishment.  Teenagers  who  rape,  rob  and  murder  should  not  be  automatically 
released  when  they  turn  1 8  or  20.  That's  common  sense,  and  it  should  be  the  law  m  every  state 
in  the  land. 

The  records  of  violent  juvenile  offenders  should  be  available  to  courts,  law  enforcement, 
and  for  the  employment  in  sensitive  jobs,  such  as  daycare. 

Closing  the  Gap  Between  Crime  and  Punishment 

There  are  other  steps  we  must  take  to  protect  the  innocent  people  of  this  country. 

We  must  close  the  gap  between  crime  and  punishment.  That  means  ending  parole  for 
violent  offenders.  We've  already  abolished  parole  at  the  federal  level;  some  states  have  done  so 
as  well.  Now  it's  time  to  abolish  parole  all  across  America.  About  one  in  every  three  violent 
crimes  is  committed  by  someone  out  on  parole,  probation  or  pretrial  release.  There  is  no  excuse 
for  revolving-door  justice.  A  convicted  violent  criminal  should  serve  the  full  sentence. 

As  president,  I  will  work  with  the  governors  to  enstuc  chat  the  states  have  the  resources 
they  need  to  keep  violent  criminals  in  prison  where  they  belong.  I've  been  asked,  how  much 
prison  space  do  we  need?  My  answer  is  as  much  as  it  takes  to  put  space  between  hard  core 
criminals  and  law-abiding  Americans. 

We  must  work  to  protect  the  public  from  further  harm  at  the  hands  of  the  criminal 
population.  Those  now  in  the  system  —  whether  in  prison  or  on  parole,  probation,  or  pretrial 
release  ~  should  be  periodically  tested  for  drugs  and  penalized  further  if  they  use  them.  As 
President,  I  will  propose  legislation  requiring  drug  testing  at  every  stage  of  the  federal  criminal 
justice  system,  with  appropriate  sanctions  for  those  who  fail  these  tests.  And  1  will  work  with  the 
governors  to  ensure  that  drug  testing  becomes  the  rule  rather  than  the  exception  in  their  own  state 
criminal  justice  systems. 
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We  must  make  life  tougher  for  rapists.  We  passed  Megan's  Uw.  >viuch  requires  the 
states  to  establish  registries  and  inform  eomrounitie!  when  there  are  convicted  child  molesters 
and  other  sex  offenders  in  their  midst.  It's  a  good  law.  and  it  ought  to  be  clarified  to  apply  to  all 
persons  convicted  of  statutory  rape  or  forcible  rape.  This  is  just  common  sense;  Rapists  released 
from  prison  are  ten  and  a  half  times  more  likely  to  be  arrested  once  again  on  a  rape  charge. 

We  must  also  crack  down  on  those  who  produce  and  traffic  in  child  pornography    Today, 
the  federal  penalties  for  child  pornography  are  so  lenient  that  some  federal  prosecutors  choose  to 
put  the  defendants  on  trial  for  state  charges,  because  the  penalties  are  tougher.  The  federal 
system  must  catch  up  with  the  tougher  stote  laws  on  child  pornography.  Let's  have  a  minimum 
of  ten  years  for  the  first  offense,  15  years  for  the  second,  and  life  for  the  third. 

And  we  must  not  forget  the  victims  of  domestic  violence.  Men  who  commit  violence 
against  women  in  the  home  must  understand  that  their  behavior  is  not  just  a  "family  matter."  It 
is  our  concern  too.  Domestic  violence  is  as  serious  a  crime  as  any  crime  in  America  today. 

Ltga'  Reform 

Some  refonns  will  touch  the  legal  establishment  itself  I  have  a  high  regard  for  many 
lawyers.  And  I  do  mean  many  -  America  has  five  percent  of  the  worid's  population  but  70 
percent  of  the  worid's  lawyers.  But  the  profession  has  some  faults,  which  are  very  clear  to  the 
public.  Despite  the  opposition  of  the  American  Bar  Association  and  their  liberal  allies,  the 
Republican  Congress  succeeded  in  reforming  the  death  penalty  appeals  process,  so  death  row 
inmates  no  longer  can  delay  their  sentences  with  years  and  years  of  of^en  frivolous  petitions.  It 
took  more  than  a  decade  to  fix  the  death  penalty  appeals  process.  But  it  was  worth  fighting  for, 
because  no  family  should  have  to  wait  five,  ten,  or  fifteen  years  until  the  person  who  killed  their 
loved  one  is  finally  punished.  Justice  delayed  ia  justice  denied. 

And,  yes,  there  is  more  to  do.  A  criminal  trial  should  be  devoted  to  finding  the  truth. 
Too  often  trials  turn  into  a  game  played  by  lawryers  who  seek  to  manipulate  the  rules  and  use 
technicalities  to  hide  the  truth  from  the  jury.  But  when  key  evidence  is  excluded  from  a  trial  on  a 
technicality,  the  victim  of  crime  becomes  a  victim  once  again.  I'm  for  due  process,  but  I'm  also 
for  due  justice.  Evidence  should  not  be  kept  out  of  a  trial  when  the  police  have  acted  tn  good 
faith. 

Yittim''  »*?*»»' 

We  must  spend  more  time  looking  out  for  the  rights  of  victims  rather  than  tryirvg  to  find 
new  rights  to  give  to  criminals.  Everyone  charged  with  a  sex  offense  should  be  taken  in  for  an 
HIV  test  and  the  results  released  to  the  victim. 

We've  already  tightened  the  federal  rules  of  evidence  to  ensure  that  past  acts  of  sexual 
abuse  are  admissible  in  court.  The  stales  should  follow  this  example. 
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And  we  should  pass  and  ratify  an  amendment  to  the  Constitution  giving  crime  victims 
some  basic  rights,  including  the  right  to  appear  and  stay  informed  of  proce  xiings  involving  their 
victimizers.  At  least  20  states  already  have  state  constitutional  amendments  protecting  victims' 
rights.  Let's  extend  those  rights  to  every  crime  victim  in  America. 

The  president  must  be  on  the  side  of  the  victims.  He  must  use  the  bully  pulpit  of  the 
White  House  to  bring  Americans  together  against  criminals  of  every  kind,  whether  it's  drug 
dealers,  scam  artists,  killers  on  the  streets,  or  those  perpetrating  new  forms  of  terror  ~  such  as  the 
recent  epidemic  of  fires  at  African  American  churches  in  the  rural  South.  These  hate  crimes  are 
wrong,  they  are  evil,  and  they  have  no  place  in  the  United  States  of  America. 

My  friends,  for  years  now,  you  and  I  have  been  told  that  society  must  bend  over 
backwards  to  defend  the  rights  of  criminals,  because  that's  the  price  we  have  to  pay  for  living  in 
freedom. 

Well,  I  know  a  thing  or  two  about  the  price  of  freedom,  and  so  do  many  here  today.  As 
with  most  problems,  I  tend  to  view  crime  and  violence  through  the  eyes  of  a  veteran.  And  when 
I  think  about  the  violence  in  America,  I  think  about  the  young  men  and  women  we  as  a  nation 
honored  yesterday  --  those  who  went  overseas  to  serve  their  country,  and  never  had  the  chance  to 
live  out  their  dreams  and  raise  families  of  their  own. 

They  did  not  go  off  to  fight  tyranny  abroad  so  that  America  could  one  day  fall  under  a 
tyranny  of  violence  at  home.  They  fought  for  an  America  where  people  who  live  by  the  rules 
could  lead  full  lives  without  fear  of  violence. 

I  think  also  of  the  woman  and  the  two  men  honored  by  this  memorial,  with  the  eloquent 
reminder  that  "It  is  not  how  these  officers  died  that  made  them  heroes:  it  is  how  they  lived." 

They  lived  to  fulfill  a  mission.^  make  this  community  a  safer  place;  to  secure  justice; 
uphold  the  rule  of  law;  and  protect  their  families,  friends,  neighbors,  and  people  whose  names 
they  did  not  even  know. 

We  honor  their  memory  by  continuing  their  mission.  That's  what  the  crime  issue  is  all 
about.  It's  about  hard-fought  freedoms  we  must  never  surrender  to  common  criminals  or 
arrogant  judges.  It's  about  lives  we  can  spare  and  neighborhoods  we  can  still  save.  It's  about  a 
country  where  justice  and  compassion  go  hand  in  hand.  Its  about  an  America  where  evil  is 
punished,  and  innocence  has  nothing  to  fear;  a  decent,  pcacefiil  country  where  every  child  can 
once  again  play  in  safety  --  protected  by  the  fiill  majesty  of  the  law. 

Thank  you  very  much,  and  God  bless  America. 
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LETTER  FROM  LAW  PROFESSORS 
REGARDING  THE  PROPOSED 
VICTIM'S  RIGHTS  CONSTITUTIONAL  AMENI^mBW  D 


September  4,  1996 


The  Honorable  Orrin  Hatch 

Chairman 
The  Honorable  Joseph  R  Biden,  Jr. 

Ranking  Minority  Member 
Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.C.  20510 


SEP  5     i^vo 

JOMMt  •  itt  OF  THE  JUDICIARY 

The  Honorable  Henry  Hyde 

Chairman 
The  Honorable  John  Conyers,  Jr. 

Ranking  Minority  Member 
Committee  on  the  Judiciary 
U.S.  House  of  Representatives 
Washington,  D.C.  20515 


Dear  Senators  Hatch  and  Biden,  and  Representatives  Hyde  and  Conyers: 

We  are  law  professors  and  practitioners  who  oppose  the  recent  proposals  to  add  a 
"Victim's  Rights"  Amendment  to  the  United  States  Constitution  (S.J.  Res.  52,  H.J.  173  & 
174,  subsequent  proposed  "Draft  Joint  Resolutions").  Although  we  commend  the  desire 
to  help  crime  victims,  we  also  believe  amending  the  Constitution  to  do  so  is  both 
dangerous  and  unnecessary.  Although  there  are  specific  proposals,  our  opposition  is  more 
general  as  well.  Our  Constitution  should  not  be  amended  unless  there  is  a  pressing  need 
to  do  so,  and  no  such  necessity  exists  in  this  instance. 

A  Victim's  Rights"  Amendment,  if  adopted,  would  signify  a  radical  break  with 
over  two  hundred  years  of  understanding  and  practice.  It  is  dangerous  because  it  would 
significantly  alter  the  balance  between  state  and  federal  power  over  criminal  justice 
matters.  It  would  drastically  transform  our  constitutional  commitment  to  protecting 
individuals  against  the  State.  It  is  unnecessary  because  many  of  the  specific  provisions 
listed  in  current  versions  of  the  proposed  amendment  already  exist  under  statutes  and  state 
constitutions.  Further,  the  amendment  could  impose  substantial  costs  on  states  and  the 
federal  courts.  Support  for  crime  prevention,  not  more  federal  government  intrusion  on 
the  states'  traditional  power,  is  the  real  solution  to  the  problem  of  victimization. 

The  amendment  is  completely  unnecessary  to  give  states  power  to  give  victims 
rights.  Law  enforcement  and  criminal  law  have  always  been  considered  one  of  the  primary 
powers  reserved  by  the  Constitution  to  the  states,  subject  to  certain  limitations  imposed  by 
the  Bill  of  Rights.  States  have  not  ignored  the  significant  voice  of  victims  in  state 
legislatures,  which  have  been  responsive  to  victims'  concerns  in  enacting  cnminal  and 
sentencing  laws,  as  well  as  laws  specifically  designed  to  assist  victims.  Although  "only" 
about  twenty  states  have  state  constitutional  provisions  for  "victim's  rights,"  almost  aH 
states  already  have  statutes  providing  for  some  victim  participation  in  sentencing 
proceedings,  and/or  restitution  to  victims.  A  "Victim's  Rights"  amendment  would  subject 
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these  state  laws  regarding  crime  victims,  as  well  as  state  laws  defining  crimes  and 
sentences,  to  federal  oversight. ' 

The  proponents  of  the  amendment  argue  the  need  to  "balance"  the  nghts  of  the 
victim  against  the  constitutional  rights  of  the  accused,  but  our  criminal  law  ser\'es  the 
public  interest  in  assuring  justice  for  aH  pe.ple.  It  is  the  government,  not  the  victim, 
which  declares  what  is  or  is  not  a  crime,  prosecutes  criminal  offenses,  and  imprisons  and 
executes  persons.  The  Bill  of  Rights  was  adopted  precisely  to  protect  individuals, 
however  unpopular,  from  governmental  abuses  and  to  preserve  liberty.  The  vast  majority 
of  individuals  charged  with  a  crime  are  at  a  distinct  disadvantage  in  terms  of  resources, 
power,  and  ability  to  defend  themselves  against  the  government.  Invoking  the  very  real 
concerns  of  victims  of  crime  to  amend  the  Constitution  in  a  manner  that  could 
substantially  undermine  fundamental  protections  for  individuals  against  unreasonable 
governmental  intrusions,  including  protections  against  arbitrary  taking  of  liberty,  property, 
life,  and  forced  confessions,  threatens  our  commitment  to  individual  rights.  Derivative 
rights,  such  as  the  presumption  of  innocence  and  the  requirement  of  proof  of  guilt  beyond 
a  reasonable  doubt,  have  worked  to  ensure  that  only  the  guilty  are  punished.  If  alleged 
and  actual  victims  of  crime  are  given  a  constitutional  right  to  "justice,"  as  under  S.R.  52, 
or  to  a  "final  conclusion  free  from  unreasonable  delay,"  as  under  both  proposals,  such 
textual  rights  could  override  these  historical  protections  against  wrongful  imprisonment 
and  conviction  of  the  innocent. 

The  direct  and  indirect  costs  of  an  amendment  could  be  enormous.  Either  version 
of  the  amendment  creates  vast  uncenainties  and  conflicts  that  legislatures  and  courts 
would  have  to  address,  resulting  in  more,  not  less,  uncertainty  in  the  criminal  justice 
process.  The  courts,  already  overburdened  with  criminal  cases,  would  need  additional 
judges  and  personnel.  Crime  victims  who  cannot  afford  attorneys  certainly  would  argue 
that  they  have  a  right  to  court-appointed  counsel  to  assist  them  in  exercising  their  rights, 
just  as  defendants  do  now.  If  crime  victims  have  a  right  to  be  heard  in  any  proceeding 
affecting  "custody,"  even  routine  hearings  could  become  complex  and  time  consuming. 
Conflicts  between  defendants'  rights  and  victims'  rights — the  right  to  a  "speedy  trial"  or 
"final  resolution  free  from  unreasonable  delay,"  for  example — would  increase  litigation 
and  appeals. 

If  crime  victims  exercise  the  right  to  object  to  a  plea  bargain  under  S.R.  52,  they 
could  force  prosecutors  to  try  cases  even  if  the  evidence  cannot  support  the  original 
charges.  Other  victims  might  insist  on  bargains  that  are  too  lenient.  Pressure  for  speedy 
trials  and  final  resolutions  could  force  prosecutors  to  try  cases  before  they  have  adequate 


1  A  "Viciim's  Rights"  amendment  could  invalidate  numerous  state  laws  and  would  require  extensive  law 
re\ision  at  the  local  and  state  level.  State  laws  regarding  probauon.  parole,  preinal  detenuon,  plea 
bargaining,  intimidauon.  and  stalking,  and  other  laws  would  all  be  subject  to  constituuonal  challenge  or 
federal  regulation.  State  victim-offender  mediation  programs  might  violate  the  right  to  full  resutution,  as 
would  state  statutes  that  provide  for  restitution  to  the  extent  possible.  Other  flexible,  local  responses 
meant  to  address  specific  needs  or  concerns  could  also  be  foreclosed  if  there  is  a  consututional 
amendment. 
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evidence  to  convict  an  accused  and  place  pressures  on  trial  and  appellate  couns  to  reach 
decisions  without  due  deliberation.  Further,  both  S.R.  52  and  the  Draft  create  substantial 
difficulties  in  identifying  who  is  properly  a  victim  and  what  remedies,  if  any,  victims  have  if 
their  rights  are  violated.  While  S.R.  52  would  probably  allow  victims  to  sue  for  damages 
for  deprivation  of  rights  under  color  of  state  law,  the  Draft  explicitly  excludes  such 
damages,  arguably  leaving  victims  without  a  meaningfiil  remedy  for  violation  of  the  right 
to  protection  and  few,  if  any,  remedies  for  violations  of  other  rights  enumerated  in  the 
Draft.^ 

Congress  has  a  special  historical,  legal,  and  political  responsibility  to  be  cautious 
and  deliberate  in  amending  the  Constitution.  Even  where  deep  concern  about  a  specific 
issue  exists,  the  Constitution  ought  not  be  amended  without  carefiil  consideration  of  the 
alternatives.  Abundant  alternatives  exist  here:  Congress  and  the  states  already  have 
helped  and  can  continue  to  help  crime  victims  through  statutes.  All  can  demonstrate 
compassion  and  concern  for  victims  without  an  ill-advised  amendment.  We  urge  you  not 
to  support  adding  a  "Victim's  Rights"  amendment  to  the  United  States  Constitution. 

Sincerely, 

*  Institutional  Affiliations  Listed  for  Identification  Purposes  Only. 

Professor  Lynne  Henderson 
Indiana  University— Bloomington 

Mr.  Richard  Abel 
McConnell  Professor 
UCLA  School  of  Law 

Professor  George  J.  Alexander 
School  of  Law,  Santa  Clara  University 

Professor  Larry  Alexander 
University  of  San  Diego  School  of  Law 


^  Crime  victims  who  belie\'c  their  rights  are  infringed  or  impaired  certainly  might  seek  injimctions 
against  courts,  prosecutors,  and  legislatures  to  enforce  their  rights,  causing  confusion,  delay,  and  potential 
interference  with  the  administration  of  justice  as  well  as  the  democratic  process.  Under  S.R.  52.  if  victims 
do  not  feel  that  they  have  been  treated  with  dignity  and  respect,  have  not  been  adequately  proteaed  by  the 
police,  or  have  not  received  what  they  believe  is  "justice,"  they  arguably  could  sue  for  depnvation  of  civil 
rights  under  color  of  state  law.  But  under  the  Draft,  see  section  2.  victims  have  no  right  to  damages,  even 
if  they  do  nor  receive  "reasonable  protection"  from  fiirther  harm  by  the  offender,  nor  would  victims  have 
"grounds"  .  .  .  "to  challenge  a  charging  decision  or  a  conviction,"  even  though  these  obviously  affea  the 
rights  to  be  heard  regarding  pleas,  release  from  custody,  length  of  ■sentence,  etc.  If  nothing  else,  these 
conflicts  reflect  considerable  confusion  on  why  an  amendment  is  necessary  and  what  purpose  it  would 
serve. 
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Via  Fax  and  Federal  Express 


The  Honorable  Orrin  Hatch 

Chainnan 
The  Honorable  Joseph  R.  Biden,  Jr. 

Ranking  Minority  Member 
Committee  on  the  Judiciary 
United  States  Senate 
Washington.  D.C.    20501 


September  11,  1996 

The  Honorable  Henry  Hyde 

Chairman 
The  Honorable  John  Conyers,  Jr. 

Ranking  Minority  Member 
Committee  on  the  Judiciary 
U.S.  House  of  Representatives 
Washington,  D.C.    20515 


Dear  Senators  Hatch  and  Biden  and  Representatives  Hyde  and  Conyers: 

I  have  read  the  letter  from  law  professors,  dated  September  4,  1996,  attacking  the  proposed 
Victim's  Rights  Constitutional  Amendment.  Although  I  share  many  of  the  broad  views  set  forth 
in  the  letter  —  including  the  views  that  the  ConstiniQcn  should  not  be  amended  without  a  strong 
need  and  that  the  constimtional  rights  of  persons  accused  of  crime  should  not  be  sacrificed  in  order 
to  serve  other  values  —  I  do  not  believe  the  letter  makes  a  convincing  or  even  a  coherent  case  for 
its  uldmate  conclusions.  The  case  for  the  proposed  amendment  need  not  rest  on  some  nebulous 
nodon  that  the  playing  field  must  be  balanced  as  between  criminal  defendants  and  crime  vicdms. 
It  rests  on  the  twin  propositions  (1)  that  victims  have  important  human  rights  that  can  and  should 
be  guaranteed  protection  without  endangering  the  genuine  rights  of  those  accused  or  convicted,  but 
(2)  that  attempts  to  protect  these  rights  of  victims  at  the  state  level,  or  tiirough  congressional 
legislation,  have  proven  insufficient  (although  helpful)  in  hght  of  the  concern  —  recurring  even  if 
misguided  —  that  taking  victims'  rights  seriously,  even  when  state  or  federal  statutes  or  state 
constitutions  appear  to  require  doing  so,  will  somehow  be  unfair  to  the  accused  or  to  others  even 
when  no  actual  constitutional  rights  of  the  accused  or  of  anyone  else  would  be  violated  by 
respecting  the  rights  of  victims  in  the  manner  requested.  The  proposed  amendment  would,  in 
essence,  counteract  this  problem. 

If  and  when  the  proposed  amendment  is  reported  out  of  committee  for  floor  debate,  I  will 
prepare  a  rejoinder  to  the  professors'  letter,  taking  into  account  the  specific  language  that  the  Senate 
and  House  Committees  ultimately  recommend.  Indeed,  I  wish  I  had  the  time  even  now  to  address 
in  greater  detail  the  points  made  in  that  letter  —  both  the  points  explaining  the  authors'  general 
opposition  to  the  idea  of  any  such  amendment,  and  the  points  elaborating  the  authors'  misgivings 
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Senators  Hatch  and  Biden, 

and  Representatives  Hyde  and  Conyers 
September  11,  1996 

about  what  they  evidently  assume  the  amendment  will  say.  But  other  commitments  preclude  my 
doing  so  at  this  time;  and,  in  any  event,  the  professors'  letter  is  obviously  directed  at  a  proposal  that 
differs  in  various  relevant  details  from  the  latest  draft  of  which  I  am  aware,  and  it  would  make 
much  more  sense  for  me  to  respond  to  objections  that  have  taken  into  account  what  your  respective 
committees  recommend  to  Congress  than  to  respond  to  objections  that  quite  transparently  miss  the 
mark. 

In  the  meantime,  I  am  taking  the  liberty  of  attaching  a  brief  memorandum  dated  Jime  27, 
1996,  that  I  prepared  well  before  the  most  recent  round  of  drafting  took  place,  on  the  broad  topic 
of  why  an  amendment  along  these  lines  ought  to  be  adopted,  and  why  the  standard  objections  (that 
states  have  ample  authority  to  protect  victims  without  this  amendment,  that  Congress  could  also  do 
so  by  simple  legislation,  that  the  amendment  would  endanger  the  rights  of  defendants  and  the  needs 
of  law  enforcement,  etc.)  are  superficially  plausible  but  ultimately  misguided.  Please  feel  free  to 
make  whatever  use  you  wish  of  that  memorandum  and  of  this  letter. 

Sincerely  yours, 
Laurence  H.  Tribe 


Enc. 


Senator  Dianne  Feinstein 
Senator  Jon  Kyi 
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Victims'  Rights 

Laurence  H.  Tribe. 
June  27, 1996 


Beginning  with  the  premise  that  the  Constitution  should  not  be  amended  lightly  and  should 
never  be  amended  to  achieve  short-term,  partisan,  or  purely  policy  objectives,  I  would  argue  that 
a  constitutional  amendment  is  appropriate  only  when  the  goal  involves  (1)  a  needed  change  in 
government  structure,  or  (2)  a  needed  recognition  of  a  basic  human  right,  where  (a)  the  right  is  one 
that  people  widely  agree  deserves  serious  and  permanent  respect,  (b)  the  right  is  one  that  is 
insufficiently  protected  under  existing  law,  (c)  the  right  is  one  that  cannot  be  adequately  protected 
through  purely  political  action  such  as  state  or  federal  legisladon  and/or  regulation,  (d)  the  right  is 
one  whose  inclusion  in  the  U.S.  Constitution  would  not  distort  or  endanger  basic  principles  of  the 
separation  of  powers  among  the  federal  branches,  or  the  division  of  powers  between  the  national 
and  state  governments,  and  (e)  the  right  would  be  judicially  enforceable  without  creating  open- 
ended  or  otherwise  unacceptable  funding  obligations. 

I  believe  that  a  properly  drafted  victims'  rights  amendment  would  meet  these  criteria.  The 
rights  in  question  —  rights  of  crime  victims  not  to  be  victimized  yet  again  through  the  processes 
by  which  government  bodies  and  officials  prosecute,  punish,  and  release  the  accused  or  convicted 
offender  —  are  indisputably  basic  human  rights  against  government,  rights  that  any  civilized  system 
of  justice  would  aspire  to  protect  and  strive  never  to  violate.  To  protect  these  rights  of  victims  does 
not  entail  constitutionalizing  the  rights  of  private  citizens  against  other  private  citizens;  for  it  is  not 
the  private  citizen  accused  of  crime  by  state  or  federal  authorities  who  is  the  source  of  the  violations 
that  victims'  rights  advocates  hope  to  address  with  a  constitutional  amendment  in  this  area.  Rather, 
it  is  the  government  authorities  themselves,  those  who  pursue  (or  release)  the  accused  or  convicted 
criminal  with  insufficient  attention  to  the  concerns  of  the  victim,  who  are  sometimes  guilty  of  the 
kinds  of  violations  that  a  properly  drawn  amendment  would  prohibit 

Pursuing  and  punishing  criminals  makes  little  sense  unless  society  does  so  in  a  manner  that 
fully  respects  the  rights  of  their  victims  to  be  accorded  dignity  and  respect,  to  be  treated  fairly  in 
all  relevant  proceedings,  and  to  be  assured  a  meaningful  opportunity  to  observe,  and  take  part  in, 
all  such  proceedings.  These  are  the  very  kinds  of  rights  with  which  our  Constimtion  is  typically 
and  properly  concerned.  Specifically,  our  Constitution's  central  concerns  involve  protecting  the 
rights  of  individuals  to  participate  in  all  those  government  processes  that  direcUy  and  immediately 
involve  those  individuals  and  affect  their  lives  in  some  focused  and  particular  way.  Such  rights 
include  the  right  to  vote  on  an  equal  basis  whenever  a  matter  is  put  to  the  electorate  for  resolution 
by  voting;  the  right  to  be  heard  as  a  matter  of  procedural  due  process  when  government  deprives 
one  of  life,  liberty,  or  property;  and  various  rights  of  the  criminally  accused  to  a  speedy  and  public 
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trial,  with  the  assistanc  of  counsel,  and  with  various  other  participatory  safeguards  including  the 
right  to  compulsory  process  and  to  confrontation  of  adverse  witnesses.  The  parallel  rights  of 
victims  to  participate  in  these  proceedings  are  no  less  basic,  even  though  they  find  no  parallel 
recognition  in  the  explicit  text  of  the  U.S.  Constitution. 

Courts  have  sometimes  recognized  that  the  Constitution's  failure  to  say  anything  explicit 
about  the  right  of  the  victim  or  the  victim's  family  to  observe  the  trial  of  the  accused  should  not  be 
construed  to  deny  the  existence  of  such  a  right  —  provided,  of  course,  that  it  can  be  respected 
consistent  with  the  fair-trial  rights  of  the  accused.  In  Richmond  Newspapers  v.  Virginia,  448  U.S. 
555  (1980),  for  example,  the  plurahty  opinion,  written  by  Chief  Justice  Burger,  noted  the  way  in 
which  protecting  the  right  of  the  press  and  the  public  to  attend  a  criminal  trial  —  even  where,  as 
in  that  case,  the  accused  and  the  prosecution  and  the  trial  judge  all  preferred  a  closed  proceeding 
—  serves  to  protect  not  only  random  members  of  the  public  but  those  with  a  more  specific  interest 
in  observing,  and  right  to  observe  —  namely,  the  dead  victim's  close  relatives.  See  448  U.S.  at  571 
("Civilized  societies  withdraw  both  from  the  victim  and  the  vigilante  the  enforcement  of  criminal 
laws,  but  they  cannot  erase  from  people's  consciousness  the  fundamental,  natural  yearning  to  see 
justice  done  —  or  even  the  urge  for  retribution.").  Although  the  Sixth  Amendment  right  to  a  public 
trial  was  held  inappbcable  in  Richmond  Newspapers  on  the  basis  that  the  Sixth  Amendment  secures 
that  right  only  to  the  accused,  and  although  the  First  Amendment  right  to  free  speech  was  thought 
by  some  {see,  e.g.,  448  U.S.  at  604-06  (Rehnquist,  J.,  dissenting))  to  have  no  direct  bearing  in  the 
absence  of  anything  like  government  censorship,  the  plurality  took  note  of  the  Ninth  Amendment, 
whose  reminder  that  the  Constitution's  enumeration  of  explicit  rights  is  not  to  be  deemed  exclusive 
furnished  an  additional  ground  for  the  plurality's  conclusion  that  the  Constitution  presupposed, 
even  though  it  nowhere  enumerated,  a  presumptive  right  of  openness  and  participation  in  trial 
proceedings.  See  448  U.S.  at  579-80  &  n.l5  ("Madison's  efforts,  culminating  in  the  Ninth 
Amendment,  served  to  allay  the  fears  of  those  who  were  concerned  that  expressing  certain 
guarantees  could  be  read  as  excluding  others."). 

I  discuss  Richmond  Newspapers  in  some  detail  here  not  Just  because  I  argued  that  case  but 
because  it  illustrates  so  forcefully  the  way  in  which  victims'  rights  to  observe  and  to  participate, 
subject  only  to  such  exclusions  and  regulations  as  are  genuinely  essential  to  the  protection  of  the 
rights  of  the  accused,  may  be  trampled  upon  in  the  course  of  law  enforcement  simply  out  of  a 
concem  with  administrative  convenience  or  out  of  an  unthinking  assumption  that,  because  the 
Constitution  nowhere  refers  to  the  rights  of  victims  in  so  many  words,  such  rights  may  and  perhaps 
even  should  be  ignored  or  at  least  downgraded.  The  happy  coincidence  that  the  rights  of  the 
victims  in  the  Richmond  Newspapers  case  overlapped  with  the  First  Amendment  rights  of  the  press 
prevented  the  victims  in  that  case  —  the  relatives  of  a  hotel  manager  who  had  been  found  stabbed 
to  death  —  from  being  altogether  ignored  on  that  occasion.  But  many  victims  have  no  such  luck, 
and  there  appears  to  be  a  considerable  body  of  evidence  showing  that,  even  where  statutory  or 
regulatory  or  judge-made  rules  exist  to  protect  the  participatory  rights  of  victims,  such  rights  often 
tend  to  be  honored  in  the  breach,  not  on  the  entirely  understandable  basis  of  a  particularized 
determination  that  affording  the  victim  the  specific  right  claimed  would  demonstrably  violate  some 
constitutional  right  of  the  accused  or  convicted  offender,  but  on  the  very  different  basis  of  a  barely- 


242 


considered  reflex  that  protecting  a  victim's  rights  would  represent  either  a  lux  iry  we  cannot  afford 
or  a  compromise  with  an  ignoble  desire  for  vengeance. 

As  long  as  we  do  so  in  a  manner  that  respects  the  separation  and  division  of  powers  and 
does  not  invite  judges  to  interfere  with  law  enforcement  resource  allocation  decisions  properly 
belonging  to  the  political  branches,  we  should  not  hesitate  to  make  expUcit  in  our  Constitution  the 
premise  that  I  believe  is  implicit  in  that  dociunent  but  that  is  unlikely  to  receive  full  and  effective 
recognition  unless  it  is  brought  to  the  fore  and  chiseled  in  constimtional  stone  —  the  premise  that 
the  processes  for  enforcing  state  and  federal  criminal  law  must,  to  the  extent  possible,  be  conducted 
in  a  manner  that  respects  not  only  the  rights  of  those  accused  of  having  committed  a  crime  but  also 
the  rights  of  those  they  are  accused  of  having  victimized. 

The  fact  that  the  States  and  Congress,  within  their  respective  jurisdictions,  already  have 
ample  afBrmative  authority  to  enact  rules  protecting  these  rights  is  a  reason  for  not  including  new 
enabling  or  empowering  language  in  a  constitutional  amendment  on  this  subject,  but  is  not  a  reason 
for  opposing  an  amendment  altogether.  For  the  problem  with  rules  enacted  in  the  absence  of  such 
a  constitutional  amendment  is  not  that  such  rules,  assuming  they  are  enacted  with  care,  would  be 
struck  down  as  falling  outside  the  affirmative  authority  of  the  relevant  jurisdiction.  The  problem, 
rather,  is  that  such  rriles  are  likely,  as  experience  to  date  sadly  shows,  to  provide  too  little  real 
protection  whenever  they  come  into  conflict  with  bureaucratic  habit,  traditional  indifference,  sheer 
inertia,  or  any  mention  of  an  accused's  rights  regardless  of  whether  those  rights  are  genuinely 
threatened. 

Of  course  any  new  constitutional  language  in  this  area  must  be  drafted  so  that  the  rights  of 
victims  will  not  become  an  excuse  for  running  roughshod  over  the  rights  of  the  accused.  Any 
constitutional  amendment  in  this  field  must  be  written  so  that  courts  will  retain  ultimate 
responsibility  for  harmonizing,  or  balancing,  the  potentially  conflicting  rights  of  all  participants  in 
any  given  case.  But  assuring  that  this  fine-tuning  of  conflicting  rights  remains  a  task  for  the 
judiciary  should  not  be  too  difficult  What  is  difficult,  and  perhaps  impossible,  is  assuring  that, 
under  die  existing  system  of  rights  and  rules,  the  constitutional  rights  of  victims  —  rights  that  the 
Framers  of  the  Constitution  undoubtedly  assumed  would  receive  fuller  protection  than  has  proven 
to  be  the  case  —  will  not  instead  receive  short  shrift 

To  redress  this  imbalance,  and  to  do  so  without  distorting  the  Constitution's  essential 
design,  it  may  well  be  necessary  to  add  a  corrective  amendment  on  this  subject  Doing  so  would 
neither  extend  the  Constitution  to  a  purely  poUcy  issue,  nor  provide  special  benefits  to  a  particular 
interest  group,  nor  use  the  heavy  artillery  of  constitutional  amendment  where  a  less  radical  solution 
is  available.  Nor  would  it  put  the  Constitution  to  a  merely  symboUc  use,  or  enlist  it  for  some 
narrow  or  partisan  purpose.  It  would  instead,  if  the  provision  were  properly  drafted,  help  solve  a 
distinct  and  significant  gap  in  our  existing  legal  system's  arrangements  for  the  protection  of  basic 
human  rights  against  an  important  category  of  governmental  abuse. 
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The  Stephanie  Roper  Committee,  Inc. 

14804  Pratt  Street  «1.  Upper  Marlboro.  Maryland  20772 
Phone;  (301)  952-0063  /  FAX:  (301)  952-2319 


July   16,    1996 


Honorable  Henry  Hyde,  Chairman 
Committee  on  the  Judiciary 
House  of  Representatives 
2138  Rayburn  House  Office  Bldg. 
Washington,  DC  20515-6216 

Dear  Chairman  Hyde: 

I  was  honored  to  testify  m  support  of  the  federal  constitutional 
amendment  for  crime  victims'  rights  on  July  11,  1996.  Thank  you 
for  inviting  me  to  share  my  experiences,  both  as  a  victim/survivor 
and  as  an  advocate  for  the  need  for  this  amendment. 

All  of  us  welcomed  the  opportunity  to  have  this  important  dialogue 
before  the  Committee  on  the  Judiciary.  I  do,  however,  have  some 
personal  concerns  that  I  wish  to  share  with  you  as  a  result  of  the 
questions  directed  to  the  victim  panel  .  Because  of  the  diversity 
of  our  experiences  and  the  presence  and  absence  of  statutory  and 
constitutional  rights  in  our  respective  states,  the  answers  we  gave 
may  have  created  additional  questions.  In  my  view  howeve  ,  they 
demonstrate  the  need  for  a  federal  amendment  that  will  clarify  and 
protect  certain  fundamental  rights  for  victims  of  crime  in  every 
state  in  our  nation. 

I  coiTunend  your  understanding  and  eloquence  in  regard  to  the  nature 
of  a  constitutional  amendment.  In  Maryland,  we  succeeded  with  an 
amendment  that  is  a  basic  statement  of  core  values  that  can  stand 
on  Its  own,  but  is  implemented  through  enabling  legislation. 

Consequently,  the  issue  of  HIV  testing,  in  my  view,  is  one  that 
should  be  and  is  being  addressed  by  statutes  m  many  states  (see 
Maryland  law.  Article  27,  Section  855).  The  issue  of  enforcement 
remedies  is  very  important:  however,  I  believe  that  it  is  not  about 
the  ability  to  sue  for  monetary  damages.  There  may  be  several 
possible  remedies  that  include:  requesting  the  trial  judge  to 
determine  the  right;  relief  by  leave  to  appeal,  certiorari, 
mandamus,  etc..  While  in  Maryland,  this  relief  has  only  been 
utilized  on  behalf  of  victims  in  a  couple  of  cases,  it  has  enabled 
the  victims  to  test  the  law. 

The  attorney  who  is  the  lobbyist  and  legal  counsel  for  our 
organization  and  for  Maryland's  amendment  offers  his  assistance  as 
we  proceed  in  resolving  the  language  of  the  amendment.  His  name  is 
Russell  P.  Butler,  Esq.  and  he  may  be  reached  at  (301)  423-7500. 

'one  person  can  make  a  difference  and  every  person  should  try 
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In  regard  to  previous  communication  with  you  about  restitu  ion,  and 
your  request  for  information  to  improve  the  collection  of 
restitution,  I  am  enclosing  some  materials  we  have  obtained.  We 
believe  that  much  can  be  learned  from  the  Office  of  Child  Support 
and  Enforcement.  They  have  been  successful  in  collecting  past-due 
child  support  through  a  Federal  income  Tax  Refund  Offset  program 
that  has  resulted  in  nationwide  collections  of  over  $685  million 
dollars  in  FY  1994.  I  am  enclosing  pages  from  the  CHILD  SUPPORT 
ENFORCEMENT  ANNUAL  REPORT  TO  CONGRESS,  1994,  m  regard  to  the 
Social  Security  Amendments  of  1994,  and  the  Federal  Parent  Locator 
Service.  Also  enclosed  is  a  1991  discussion  draft  introduced  by 
Maryland  Congressman  Hoyer  who  was  approached  at  that  time  to 
explore  remedies. 

We  hope  this  information  will  be  helpful  to  you.  Obviously,  we 
need  federal  authority  to  proceed  if  restitution  collections  are  to 
improve . 

Thank  you  for  your  assistance  in  this  matter,  and  for  your 
leadership  on  behalf  of  the  crime  victims'  amendment.  We  can  have 
a  criminal  justice  system  that  respects  and  protects  the  rights  of 
crime  victims,  and  ensures  a  fair  trial  to  those  accused  of  crime. 
I  look  forward  to  hearing  from  you. 

Sincerely , 


Roberta  Roper 
Director 
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For  contested  paternity  cases,  the  regulation  requires  States  to  have  a  variety  of 
procedures  to  streamline  the  establishment  process.  States  must  also  have  procedures  requiring 
the  entry  of  default  orders  in  paternity  cases  upwn  a  showing  that  process  was  served  on  the 
defendant  and  that  the  defendant  failed  to  respond  in  accordance  with  State  procedures. 


In  interstate  cases,  the  rule  requires  a 
State  to  give  full  faith  and  credit  to  a 
determination  of  paternity  made  by  any  other 
State,  whether  established  through  voluntary 
acknowledgment  or  through  administrative  or 
judicial  processes. 


Under  the  new  expedited  process 
requirements,  within  90  calendar  days  of 
locating  the  alleged  noncustodial  parent,  the 
rV-D  agency  must  establish  an  order  for 
support  or  complete  service  of  process  (or 
document  unsuccessful  attempts  to  serve 
process).  The  IV-D  agency  must  resolve  75 
percent  of  all  pending  cases  in  6  months  and 
90  percent  in  12  months. 


THE  FEDERAL  PARENT  LOCATOR  SERVICE 
and  OTHER  FEDERAL  SYSTEMS 

The  Federal  government  provides  a  computerized  national  network  operated  by  OCSE 
to  provide  States  access  to  information  on  a  noncustodial  parent's  location,  earnings,  assets,  and 
employer's  address.   The  key  components  of  this  network  are  described  below. 

Federal  Parent  Locator  Service 

The  Federal  Parent  Locator  Service  (FPLS)  provides  Social  Security  Numbers  (SSNs), 
addresses,  and  employer  and  wage  information  to  State  and  local  CSE  agencies  to  establish  and 
enforce  child  support  orders.  The  FPLS  utilizes  the  most  current  information  available  from  the 
Internal  Revenue  Service,  Social  Security  Administration,  National  Personnel  Records  Center 
(NPRC),  Department  of  Defense  (DOD),  Department  of  Veterans  Affairs,  Selective  Service 
System  (SSS),  and  State  Employment  Security  Agencies. 
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102d  congress 


(Discussion  Draft— 10/3/911 
IN  THE  HOUSE  OF  REPRESENTATIVES 


Mr.  Hover  introduced  the  following  bill:  which  was  referred  to 
the  Conunittee  on 


A  BILL 


TO  amend  the  Internal  Revenue  Code  of  1966  to  allow^  refunds  of 
Federal  income  taxes  to  be  diverted  to  victims  of  crime  wher» 
restitution  payments  required  to  be  made  under  Federal  or  State 
law  ace  determined  to  be  in  arrears. 

1  Be  it  enacted  by   the  Senate  and  House  of  Representatives 

2  of  the  United  States  of  America  in  Congress  assembletl, 
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1  SECTION  1.  DIVERSION  OS"  REFUNDS  WHERE  RtQai«ED  R£STITUTiON 

2  PAVM^.-NTS  AR£  IN  ARREARS. 

3  (a)  In  General. — section  6402  of  the  internal  Revenue 

4  Code  of  1986  (relating  to  authority  to  make  credits  oc 

5  refunds)  is  amended  by  redesignating  subsections  (e)  chrough 

6  (I)  aa  subsections  (f)  through  (j),  respectively,  and  by 

7  inserting  lifter  subsection  (d)  the  following  new  subsection: 

8  ""(e)  Offset  of  Past-Due  Required  Restitution  Payments 

9  Against  Overpayments,-- 

10  (Ij  IM  general. — If,  pursuant  to  such  procedures  as 

11  the  Secretary  may  by  regulations  prescribe,  the  Secratary 

12  is  notified  by  an  appropriate  Federal  or  State 

13  restitution  enforcement  agency  that  a  named  petson  owes  a 

14  past-due  restitution  obligation  under  Federal  law  or  the 

15  laws  of  such  State,  as  the  case  may  be,  which  has  been 

16  assigned  for  collection  by  such  agency,  the  Secretary 

17  shall— 

18  (A)  reduce  the  amount  of  any  overpayment 

19  payable  to  such  person  by  the  amount  of  such 

20  Obligation, 

(B)  pay  the  amount  by  which  such  overpayment  is 
reduced  under  subparagraph  (A)  to  such  agency  for 

23  payment  to  the  individual  or  individuals  to  which 

24  such  obligation  is  owed,  and 
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1  (C.)    notify  t^hp  person  making  such  overpaymenc 

2  that  sj'.h  overpayment  has  been  r^jduced  under  this 

3  subsecion. 

4  "(2)  Past-due  restitution  obligation,— Por  purposes 

5  of  this  subsection,  the  term  past-cue  restitution 

6  obligation  means  the  amount  of  a  delinquency,  determined 

7  under  a  court  order  or  an  order  of  ai;  administrative 

8  process  established  under  Federal  o:  State  law,  for  court- 

9  ordered  cesi:itution  to  the  victiin  of  any  crame  under 

10  Federal  or  State  law  by  the  person  onvicted  of  such 

11  crime. 

12  '' (3)    Priorities  OF   offset.— Any  overpayment   by  a 

13  person  shall  be   reduced  pursuant   to  this  subsection  after 

14  Buch  overpayment   is   reduced  pursuant   to  subsections    (c) 

15  and   (d)   and  before  such  overpayment    is  credited   to  the 

16  future  liability  for  tax  of  such  person  pursuant  to 

17  subsection  (b) . 

18  "(4)  State  must  have  similar  offset 

19  PROGRAM. --Paragraph  (1)  shall  apply  to  a  past-due 

20  restitution  obligation  ot   any  person  under  the  laws  of  a 

21  State  only  if 

22  (A)  procedures  similar  to  those  described  in 

23  paragraph  (1)  are  nn  effect  in  such  State  with 

24  respect  to  State  tax  overpaymants  of  such  person,  and 

25  (Bj  such  obligation  has  been  submitted  to  the 
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1  tax  collection  agency  of  such  State  for  collection 

2  under  such  procedures,' 

3  (b)  Technical  Amendments.— 

4  (1)  Paragraph  (2)  of  section  6402(d)  of  such  Code  ia 

5  amended  by  inserting  'is  reduced  pursuant  to  subsection 

6  (e}  or"  before  ''is  credited". 

7  (2)  Subsection  (f)  of  section  6402  of  such  Code,  as 

8  redesignated  by  gubseotion  <d},  is  amended  by  striking 

9  '(c)  or  (d)''  and  inserting  "(c),  (d),  or  (e)''. 

10  (3)  Subsection  (h)  of  section  6402  of  such  Code,  as 

11  redesignated  by  subsection  (a),  is  amended  by  striding 

12  ' 'r.ubsection  (c)'   and  inserting   'subsection  (c)  or 

13  (e)". 

14  (c)  Effective  Date. — The  amendments  made  by  this  section 

15  shall  apply  to  refunds  payable  under  section  6402  of  the 

16  Internal  Revenue  Code  of  1986  after  the  date  of  the  enactment 

17  of  this  Act. 
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